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Thereupon, in EasTEer Term 


| THE 


ARRAIGNMEN 


AND | 


PLEMX 


O F 


Edw. Fitz-Harris Eſq; 


WITH ALL THE 


ARGUMENTS 


PROCEEDINGS 


COURT 


Kings-Bench _ 


LONDON, 


Printed for Fr. Tyzon, at the Three Daggers, and Tho. Baſſer, 
at the George in Fleer-ſtreet. 1681.' 
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PROCEEDINGS 


OF THE 


| Courtot Kings-Bench 


IN FHE 


O F 


Edwar d F itz-Har r IS. Eſa; 


In Eaſter-Term, x 6 8 r. 


—_ —_— 
 O——__ 


Eaſter-Term, xxx77j. Car. $ ecundi Regs in Banco Regs. 


N Wedneſday, April 27. 1681. the Grand Juries for the County of 
Middleſex were ſworn, and after the Charge delivered by Mr. 
Juſtice Zones, His Majeſties Attorney General deſired, That ſome 
of that Grand Jury which ſerved for the Hundreds of Edmonton 
and Gore (that for Oſwol/ton Hundred,being immediately adiourr- 
ed for a Week ) might be preſent art the ſwearing of the Witneſ- 

ſes, upon an Indictment for High-Treaſon, to be preferred againſt Edward Fitz- 

Harrs Priſoner in the Tower of London, Which was granted; bur the Grand Jury 

being under ſome ſcruples againſt receiving of the Bill, defired rhe Opinion of the 

Court therein, which Mr. Juitice Foes, alone, thought not fit to give, but or- 

dered them to attend next day when the Court was full. | 

And accordingly on Thurſday, April 28. the faid Grard Jury came to rhe Bar, 
and Mr. Michael Godfrey ( Brother to Sir Edmond-bury Godfrey) who was their | 
Foreman, addreſled himſelf rhus to the Courr. 

Mr. Gedfrey. My Lord, I have an humble requeſt ro make to the Court on 
the bzhalt of my ſelf, and another on the bekalt of the Grand Jury tor the 
County of Middleſex, of which I am Foreman; This Gentleman, Mr. Ward, 1 
d:d beg of, when I was Sworn, to chooſe another man that was fitter for the 
ſervice, as being more experienced, but he wor'd ner; and 1 beg your m__ 

B : 


| ED 

if ] ſhould commit any failure for want of experience: But I do deſire before we 
proceed upon this Indictment betore us, that this ſame Fitz-Harris may be ex- 
2mincd about my Brotzers Death, of which I ſuppoſe he may know much, 
þ-catle in the Printed Narrative he does ſpeak of one De Puy, who was a very 
active man abeut that Murder ; and hory 1ll a man ſoever he hath heen, we do 
hope he hath fo much Truth in him, as to tell what he knows of" that horrid 
Rurder: Therefore I pray your Lordthip, that you would grant an Habeas 
Crrpzzs to fetch him before your Lordſhip, co be examined upon that point, be- 
tore we do proceed; that 1s all as to my ſelf. My Lord, as to the Jury, we 
do all of us humbly preſent this Paper, and defire it may be Read in Court. 

L. C. Juſtice. What 1s it? a Petition?! 

Cl. of Crown. It is not ſubſcribed by any body. | 

Fares. Bur wedo all own It, my Lord. 

L. C. Faſtice. What 1s it? Read lt. . | 

Cl. of Cr. We Michael Godfry, &c. being Sworn to ferve in the Grand Inqueſt, 
the Hundreds /of Edmonton and Gore, in this County of Middleſex, Grc. and being 
velterday fent for into the Court of Kgs-Bench, by a Meſlenger from the ſaid 
Court, to be [preſent at the Swearing of ſeveral Witnelles produced on the be- 
half of our Sovereign Lord the King, to prove the truth of ſome Indictments, 
then in the hands of the Clerk of the Crown ; and obſerving that Sir William 
iialer, Smith, and others were Sworn to give Evidence againſt Edward Fitz- 
Heorris, now Prifoner in the Tower, who in the late Parliament at Oxford was 
Impeached by the Honourable Houſe of Commons in the name of themſelves 
andof all cneCommons of England; of which, we the faid Mzrhael Godfrey, &c. 
are part, andas Jury-men, be his Judges allo. | 


We therefore Humbly defire the opinion of this Honourabſe Court, whether 


it be lawful and fafe for us, the ſaid Godfrey, ec. ( in caſe anInditment of the 
faid Fitz-Haorris ſhould be brought before us.) to proceed to Examin any Wit- 
netles in reference to the faid Indictment? or any way to meddle with it, or 
proceed upon ir, notwithitanding the ſaid Impeachment, and Votes purſuant to 
it by the ſaid Honourable Houſe of Commons? And this being a great pount in 
Law, and of ſo great conſequence, for us to undertake, m a point of Right, 
not tertled by Conference, and remaining yet undetermined in the High Court of 
Parhament ? | 

We therefore humbly deſire the opinion of this Court upon the whole matter, 
whether legally and fafely, we may proceed upon, to find the Indictmenc of 


Fiz-Harris, or no? ; 
Mr. Godfrey. My Lord, We do humbly deſire the Reſolution of the Court in 


this matter, as a thing of weight; for we are between Two Millitones as we 
apprehend it, and ſhall be Ground between them. | 

L. C. Fuſtice. Look you, Gentlemen of the Jury, We do not apprehend ſo. 

Mr. Arr. General. My Lord, Be pleaſed to ſpare me one word : This Indit- 
ment was tendred to this Grand Jury yelterday, and this Gentleman was againſt 
accepting the Bill till he had your Judgement, and ſo were two more; bur for 
all that, the body of them carried it (all but theſe three) ro hear the Evi- 
U2nce, whereupon Mr. Solcitor and my ſelf did go on upon the Evidence, and 
ipent ſometime in opening 1t to them, and F was all given to them; and truly, 
the Gentlemen did ſeem to be abundantly fatised what an horrid Villany it was, 
and wedid think they would have found the Bill ; but it ſeems they have pre- 
vailad to pur theſe ſcruples into the others Heads. 

L. C. 7*#ize. Look you, Mr. Attorney, We will not now inquire into that. 
Geiitlemen of the Jury, you ſeem dillatichted in this matter, and degre the opi- 
nion-of the Court in it, whether you may lawfully proceed to find this Indact- 
ment or not? We did hear yeſterday of ſome ſcruples you made to my Brother 
'Fones When vou were Sworn, and he fat in Court to give you the Charge, 
which he thought nor fit then ro Anſiver, but left it till to day; truely we 
Would have all rhings fairly and clearly done, that we may underſtand how we 

go all along in this matter: Your ſcruple is this; Here was , you ſay, an Im- 


|\P2achment oitered againſt Fi;zz-Harrs by the Commons to the Lords, and that 
Im- 


— 


(3) 
Impeachment was of High-Treaſon, which was not received , and thereupor 
there was a Vore of the Houſe of Commons that he fhnula not be rrved by 
any other Inferior Court: You defire now to know whether you may mgitture 
CONCceriming this 1rcaton, notwihitanding theſe things thuc have puicd thus: 

Mr. Gedjrey, Yes, My Lord. 

L. C. Fuftice. Weare very ready and willing to ſatisfy any of the King's $ub- 

jects in any matters mi Judgment before us, that they may ice there ſhatl be no- 
thing bur fair proceedings in all Cafes; We do tell you tis our Opinions, thar 
notwithitanding any thing of this matter that you ſuggett in the Caſe betore you, 
it is fir for you to enquire upon the Indictment, and you are bound to enquire by 
vertue of your Oaths, if an Indictment be exhibited to you ; you cannot, nor 
ought to take any notice of any ſuch Impeachment oltered to the Lords, nor of 
any ſuch Votes of the Houſe of Commons afterwards, if any ſuch there were, 
for they will nor excuſe you (who are Sworn to. Inquire of the matrers given 
you in Charge) in caſe you do not your duty ; and therefore if vou have Evi- 
dence enough given you, to ſatisfy you that rhe Indictment is true, you are toy 
find it : And likewiſe we ought to proceed according to Juſtice mn Caſes that are 
brought before us. Neither you nor we can take notice of theſe things, in cate 
there be any ſuch as you ſuggelt, nor will they excuſe us before God or man 
for the breach of our Oaths, if we ſhould do the contrary ; And this we d«- 
Clare to you, not only as our Opinions, but as the Opinion of all the Judyes of 
England : For when we did hear there was a ſ{cruple made by you the Gent!-- 
men of the Jury ; becauſe we would make the way fair and clear, all the Judecs 
did aflſemble to debate rhe matter for your ſatisfaction ; not that we were ditla- 
tisfied ar all in it our ſelves, but thatit might appear ro you and the Kingdom, 
That there is nothing bur fairneſs uſed in this Caſe, as in all others; and all the 
Judges, Nemine contradicente, were all of Opinion, that you are not to rake no- 
tice of any of theſe things; but if the Indiftment be exhibited, and you have 
Evidence enough, you ought to find it. This we have endeavoured for your {a- 
tisfaction to make your way clear. 

Furors. We humbly thank your Lordſhip. 


Then the Jury went away, and afterwards found the Bill. 


On Friday, April 29. 1681. Sir ,Tho. Stringer, the Rings Serjeant at Law,mo= 
ved for an Habeas Corpres, to bring up the Body of Edward Fitz-Harris, to be ex- 
amined by the Court about the death of Sir Edmondbury Godfrey ; The Court 
granted the Writ, and ſaid, he ſhould be Arraigned upon the Indictment againit 
him, and then they would Examin him. | 

Saturday, April 30. Edward Fitz-Harrs was brought with a ſtrong Guard to 
the Kings-Bench Court. | 

Mr. Serj. Stringer. Your Lordſhip hath been pleaſed to grant an Habe.rs Cer: rs 
for Fitz-Harri, and he,is broughr up and attends here. ; 

L.C. Fuſtice. We will ſend for Mr. Att:rney, Brother. 

Mr. Serj. Fefertes. I beg this of your Lordſhip, That you will be pleaſed to 
ſtay a little, I know not how he comes to be brought up here, Mr. Aticyney it 
ſeems, ſays, he knows nothing of it. | 
L.C. Fuſtice. Well, well, fend for Mr. {ttcrmey, Brother, and hear what hs 
ſays. | 


Mr. Serj. Stringer. My Lord, I would hambly move he may be brovghe in- 
to Court to be Examined, betore he be Arraigned. 
L.C. Juſtice. Why 10? 
Mr. Serj. Strmger. My Lord , We would have him Examined concerning 
Sir Edmund-bury Godfry's Death. 


Ba i L.C. Fuftice. 


mi , " POO REIN DUSTED eB a. C—— 
þ . _— rigs AS acts £ 


» *<----n my Fs —  — — 


Ei © 4 {2 
L. C. fuſtice. What matters ir? Thar may be done atrer f well as before, 
Cl. of Crewn. Edward Fiz-Harris, Hold up thy Hand. : 


Mr. Firz-Harrss, My Lord, I have been a cloſe Priſoner theſe ten Weeks, 
and have not had the Liberty to fee any one in the world : I defire I may have 
Liberty to ſee my Friends, and ſpeak with them, before 1 do anſwer toany thing, 

Mrs. Eirz-Heorrzs. My Dear, Plead to the Juriſdiction of the Court ; here s 
a Plea drawn by Council for you. | 

L. C. Fuſtice. You had beſt conſider well what you have to do. 

Mr. h1uz-Harris. My Lord, I deſire this Paper may be read by rhe Clerks. 

Mr. Juſt. Fones No, no, that cannot be rill you have an{wered to your In- 
d::tment. | | 

Cl. of Crown. Pull off your Glove, and Hold up Four Hand. 

Mr. Frz-Harris. My Lord, Idefire leave to Plead to the Juriſdiction of the 


®» 


Courr. 

L. C. Fuſtice. You ſhall have ir. 

Mr. Firz-Harrs. I deſire this Plea may be allowed. 

Mr. Juſtice Dotben. Hear your Indictment firſt, and Plead afterwards. 

L.C. Fuſtice. Look you, Mr. Fiz-Harrs, Let us thus far direct you ; Your 
holding up of your Hand, and hearing the Indictment read, will not hinder you 
from any manner of Plea, which you may have to make afterwards ; but you 
can Plead nothing bctore. | 

Cl. of Crown, Pull off your Glove, and hold up your Hand. (which he 
did.) And then the Clerk of the' Crown read the ſubſtance of his Indictmenr 
ro him in Engliſh. And then ſpeaking to him, faid , How faiſt thou , Edward 
Firz-Harris, Art thou Guilty of this High-Treaſon whereof thou ſtandeſt In- 
dicted, and haſt been now Arraigned, or Not Guilty ? 

Mr. Fitz-Harris. My Lord, I otter this Plea to be read firſt, before I anſwer. 

L.C. Juſtice. That Plea? Take his Plea; Let us ſee whar it is. We take it 
to read it now. | 

Mr. Juſt. ones. Not toallow it. 

L. C. Fuſtice. Only to ſee what 1t 1s, 


Cl. of Cr. Reads. FOOT pred. Edwardus Fitz-Harris 7# 6-5 per- 
ſona ſua venit & dic. quod 4 ad Indifament. 
prod. modo verſus eum per Furator. pred. in forma prad.compert. reſpondere 


compel/t nen debet , quia dicit quod ante Indiftament, pred. per Jurator. 
prad. in forma pred. compert. ſcil. ad Parliam. Dom. Regis nunc inchoat. & 
tent. apud Oxon. in Cem. Oxon. 21 die Martii, Anno Reg. Dem. Caroli 


Secund; nunc Regis Angliz, Oc. Triceſhmo Tertio, ipſe idem Edwardus Fitz- 


Harris per Milites, Cives, © Burgenſ. ad idem. Parliament. ad tunc & ibid. 
convecat. & aſſemblat. de & pro prad. Prodition. Criminibus & Ofenſ. unde 
ipſe idem Fdvardus Fitz-Harris per Indiftament. prad. modo indiftat. ex. 
iſtit ſecundum Legem & Conſuetudinem Parliamenti accuſat. & impetit. 


ſoit coram Magnatibus & Proceribus hujus Regni 175 in eodem Parlia- 
mento per Summonitien. ipſius Dom. Regis ad tunc& ibid. Aſſemblat. (uedq: 


impet ; hve air in plans ſurs robere 03 efettu adhuc remanet, ficut per Re- 
curd. inde in Cur. Parliament. prad. remanen. plenius liquet & apparet. 
Et idem Edwardus Fitz-Harris «/terius dicit, quod ft quis in aliquo Parlia- 
mento Dom. Regis hajus Regni Anglia de aliquibus Proditionibus, Crimins- 
bus, & Offenis, per Milites, Cives, & Burgenſ. ad hujuſmodi Parliament. 
copvocat. G aſſemblat. in hujuſmod; Parliament. accuſat. & impetit. fruit co- 


. rms Magnatitus © Proceribus hujus Regni Angliz in eodem Parliament. 
[e, Surmmonnt 1p/lus Dom. R els alſemblat. THNC hujuſmod; Prodition. crimina 
x ofenta de & pro quibus hujuſmed; perſona in hujuſmedi Parliament. ac- 
cfat © impertt. fait in Parliament. Dor Peg hujus Regni Anglie Au- 


# + . 
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diri, Triart, &© Terminari dcleant, & ſemper bactexus cenſueterrnt, & de 
jure debuerunt, & non alibi in aliqua Curia Infer. quam in Parlzament. 
Et hec idem Edwardus Fitz-harris parat. eſt verificare, unde non intendit 


' quod Deminus Rex nunc velit in Cur. nuxc hic de& pro Predition. Crimini- 


bus, © Offenſ. pred. reſponderi, & petit Judic. i ipſe ad Indiftament. 
prad. per furator. pred. in forma pred. compert. ulterius reſpendere compel? 
debeat, &tc. Cum hoc quod pred. Edwardus Fitz herris verificare vad7, 
quod Preditio, Cr Iminas: & Offenſ. pred. in Irditlament. pred. per Ju- 
rator. pred. in forma pred. compert. ſpecificat. & menticnat. & pro quibus 
ipſe id Edwardus Fitz-harris per /adiftament. ill. medo indiltat. exiſtit, 
& Proditio.: Crimina & offenſ.. pro quibus ipſe pred. Edwardus Fitz- 
harris in Parliament. pred. in forma prad. accuſat. & imperit. fuit, & 
exiftit, ſunt unum © eadem jroditio crimina, & iffenſ. & ney al. neque 
drverſa , qucdg; impetio prad. adhuc in plems ſuis rubore, vigore, & effectu 
remaner. ' 


L. C.F. Look you, Mr, Firz-Harrs , As for this Pleading here, We uſe nor 
w receive ſuch Pleading as this without a Counſel s Hand to it. | 

Mr. Fitz-Harrs. I defire your Lordſhip to aflign me Councel. 

L. C. Fuſtice. Who would you have aſſigned Councel ? | 

Mr. Firz-Harrss. Sir Will. Tones, Sir Francis Winnington , Sir George Treby ; 
Mr. Williams, Mr. Pollexfen, Mr. Wallop, and Mr. Smith. 

L.C.Fuſtice. Here are a great many you name; we will not enjoyn any Coun- 
ſel to ſerve you further than they are willing themſelves. As tor Sir }illiam 
Fones, one of them you defire, he does nor practiſe now in #e/tminſter-Hall, 
and therefore we cannot Aſſign you him, unleſs he pleaſe. = 

Mr. Fitz- Harris. Then 1 detire Sir Frazcx Winmington , Mr. Williams , Vir. Pol- 
lexfen, Mr. <<, i | 

L. C. Juſtire. Let them be Aſſign'd of Council for him. We do Aſſign you 
them for Council. And now, Look you Sir, You had beſt conſider how You 
Plead this matter. You will do well to think of it, leſt it be more fatal to you 
than you expect ; Therefore we will give you time to Plead the matter you 
reſt upon , let it be what it will : Weell give you time to have advice upon 
it, and you ſhall be brought hither again on Tweſday-morning by Rule. And in 
the mean time things ſhall ſtand as they do. Mr. Attorney will conſider upon 
the putting in of your Plea, what is f:t to be doneupon ir. 

Mr. Firz-Harrs. My Lord, I humbly defire the Liberty to fee my Wife and 
Friends in the mean time. 

L. C. Juſtice. Mr. Attornev, Why may not he ſee his Wife, ſo it be done in 
the preſence of ſome perſon entruſted by the Lieutenant, to ſee that nothing be 
done that 1s prejudicial to the King ? 

Ms. Art. General. ] cannor oppole it, my T. ord. 

Mr. Fitzz-Harris. 1 deſire my Counſel may come to me. 

L. C. F. Mr. Firz-Harris, We will admit Counſel to come to you, or elſe it 
will do you no good to afign them; All we can do ſhall be done. 

Mr. Att. General. My Lord, with ſubmuſſion, I conceive, you will not allow 
any body to come to him, to be alone with him; chat would be the way ro 
prevent the diſcovery of the practifes he is accuſed of: I hope, if. your Lordſhip 
ſhew him favour, you will do the King Julitce. 

Mr. Fitz-Harrs. My Lord, I beg that any of choſe that have been named 
may come to me. | 

L. C. F. Yes theſe four. And Mr. Attorney, they are Gentlemen of fai- 
Credit and Reputation in the world, we have no _Suſpition that they will do , 
any thing unfairly ; what we can reatonably do for any man in his Condition 
we muſt do. . 
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fafely, and ſecurely for the King, 


Mr. Firz-Harris. My Lord, I have one thing more to beg, the time your 


Lordſhips have ſt is ſo ſoon, that they cannot come to me perhaps. 
L.C. F. Tis long enough, Mr Firz- Harris. : 7 
Mr. Fzz-Harris. If I cannot ger them to come to me in that time, what ſhall 


I do ? | : . 
L. C. F. You muſt do what you can, we cant erjoyn them to come to 


<-> | 

Mr. 4tr. General. This Motion of his I fear 1s deſigned to put off his 

Trval. | | 

LC. F. Ir ſhall not, Mr. Attorney. Ir is true, 'tis a buſy time the middle 
of the Term; bur they will ſore find time to diſþatch this buſineſs within the 
time we have allotted. On the otherſide, ſome time they muſt have to conſider 
of it: I do therefore tell him it may be fatal and Peremptory ' to him, for 
ought I konw. [Indeed if we would infift upen it, we might compel him to be 
ready preſently, bur that we will not do in this Caſe. 

Mr. Fiz-Harris. Pray my Lord, give me till Thurſday if you pleaſe. 

L. C. F. I know it is time enough for Counſel to draw up a Plea between 
ths and Tizeſday. 

Mr. Firz-Harris. To morrow 1s Swmday my Lord,and they cant come to me 
then, fo I ſhall have bnt one day. | | 

L. C. 7. Mr. Fitz-Harris, Tis time enongh ; we muſt not waſte che Term, 
For as we would ſhew you all the favour we can, in Equity and Juſtze, fo 
we muſt not deny tie King Juſtice neither. And you hear Mr Attorney fay, 
rar theſe things (if they ſhould delay the buſineſs too long) would be prejudi- 
cial to much of the King's buſineſs. Ir may be. that this Delatory Plea, may 
ſpend ſo much tim2 of the Term, that we cannot try 1t; and therefore if we 
do give you a juſt Favour, you mult not grow upon us. 

Mr. Art. General. Mr. Firz-Harris knows this Plea hath been well adviſed on: 
There went a whole Club to the making of ir. 

Mr. Fitz-Harris. How ſhould I know? I never ſaw nor heard of it till 
now. TI have had the ſevereſt meaſiire in the world. I have had no body 
ſuffered to come to me. 

L. C. F. Do not complain of Severity Mr. Fitz-Harris. I do not believe 
any ſuch thing hath been uſed towards you. 

Mr. Firz-Harris. Pray my Lord, give me a little longer time. 

L. C. F. Mr. Attorney , what if we do this? - He giving you the Plea upon 
Tueſday, he may come up upon Weaneſday-Morning to put it in. 

Mr. Att. General. 1 cannot oppoſe it, if your Lordſhip think fit ſo to order ir. 

Mr. Juſt. Ds/ben. Tis fit you ſhould have it ro ſee it, Mr. Attorney, be- 
forehand. | | 

Mr. Juſtice Fcnes. And have ſome reaſonable Time for Conſideration what to 
do upon it. | 

L. C. F. Well,Delivering of the Plea on Txeſday-Morning to Mr. Attorney, we 
do give you till //edneſday to bring it hither, and then you ſhall come by Rul- 
4gam, | 

Mr. Fitz-Harrss. My Lord, I hope I ſhall have the Liberty to ſee my Wife 
tris Dav. 

L. C. F. Yes, at ſcaſonable Hours , when there may be ſome body by, to 
ſ-e that nothing be done to the Kings pre ndice. And your Wife mult do this, 

the muit ſubmit to be ſearched, that ſhe carry nothing with her that may be 
pre udicial. And with theſe Cautions we will adnut her to come to you. 

Lient. of the Tewer. Will your Lordſhip pleafe to give us a Rule, to let his 
Waite and Conuſel come to him ? | | 

L.C. #. We do make ſuch a Rule. 
Cler. of the Crcwm. My Lord, we will make it part of the Rule. 
Liert. of the Tower. We deſire ſuch a Rule tor our diſcharge. 


ſr. Art. General, My Lord, I am not againſt that, but I would have all done 
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L.C.F. Sir, This is our Rule, and we have declared it to this purpoſe : Then 
a5 to your matter, Brother Smmger, this we will do ; Let tne Lieurznant of the 
Tower keep Mr. Fiz-Harris ſafely til we return out of the Exchequer, and then 
we will examine him. 

Mr. Serj. Stringer. My Lord, We think it will be a fhort buſineſs ard {5on 
over, if you pleaſe to do it tirlt. = ; | 

Mr. Firz-Harris. My Lord, I may ſee my Wite in the m2an time, I hope. 

L. C. F. Do you inſiſt Brother, that we ſhould examine him preſentty ? 

Mr. Serj. Stringer. My Lord, Mr. Godfrey detires it. 

L.G. F. Then we will preſentiy. | 

Lieut. of the Tower. Mutt his Lady ſpeak with him ? ” 

L. C. F. Yes, after he is Examined; Lieutenant of the Tower, bring Mr. F'z,- 
Harrs into our little Room, where we will rake a Clerk and examine him. 

Mrs. Firzz-Harri. To her Hirsdand, (the Court being juſt riſen.) My Dear, Do not 
Confefs any thing abour the Death of Sir Edmund-bury Godfry, nor the Plo;, for 
you will be betray d; Speak only to little things. 


Then the Priſoner was carried away to be Examined, and after that 
to the Tower. | 


On Munday , the Second of May, Sir Francis Wimmington and the other three 


Gentlemen aſſigned of Councel for Mr. F1z-Harrzs came to the Bar, and 


Moved the Court for an Explanation of the Rule concerning themſelves, 
and the Buſineſs they were aſligned for. 


Mr. Williams. My Lord , I am to move your Lordſhip in a Caſe, wherein 1 


am with three others of the Gentlemen that atrend this Bar, afligned of Counſel 


for Mr. Fitz-Harrs ; and that which I would beg for my ſelf and them is this, 
There is one thing we deſire may be explained a little in che Rule. I humbly 
apprehend your Lordſhip gave leave to the Counſel, who you fo aſſigned, to 
come to Mr. Fiz-Harrs, and entruſted them with the Liberty of ſpeaking 
with him alone ; but by the penning of the Rule, we apprehend thar the tame 
Reſtraint is put upon them, that is upon other perſons, to have ſome body at 
their being with him. 

L. G. F. The Lieutenant ſent to me on Saturday about it , and I told him, ir 
did not extend to you. 

Sir Fran. Winnington. Wethink it may have a Conſtruction either way ; Lut 
we deſire it may be made plain, as yon means it. 

L.C.7. Wetell you, Ir is plain, and it was ſo intended. | 

Sir Fran. Winnington. Therefore we taking it that your Lordſhip pronounced 
and meant ir ſo, To deſire it may be ſo exprefſed. We are farisfied rhat it was 
your Lordſhips intention; we defire the Clerk may make it plain and intell:2L1- 
in words. And there is this further in it, My Lord-— 

L.C. F. We. declare it now to you, it was ſo meant and intended. 

Sir Fran. Winnimgton. My Lord, There is this further in it, We four have mr, 
and we defire as much as may be to expedite this marrter, as far as we c»1, tor 
our .own Reputation, and doing our Duty to the perſon we are aſligned of 
Counſel for. But truely fo ſoon, as1s appointed by your Lordſhip, it is impoi- 
ſible for us to prepare things fo,' as to be ready by Wedneſday-Morning. The 
Plea I never ſaw, nor did I ever hear of it, rill it was brought and read here : 
but ſince that, I have nor ſeen it call this time. The Rules were brought bur lit 
Night to our Chambers, there 1s no Solicitor in the Cauſe that may attend 1. 
The Inditment I have not ſeen that we are to Plead to, and truely I think rae 
Courſe is to have a Copy of the Indictment. | 

L. C. F. We deny that, Sir Fran. Winnington. 

Mr. Williams. It 1s impoſlible for us then to get ready in this time. IFhumbly 
Move you will Aiſign ſome conyemient time. Þ} know your Lordfhip will not 
put an hardſhip upon us, that are of Counſel, to plead fuch a matter fo quick- 

: IV. 


4 « Ly * " \ tn 
er onetRE des out IAB, 6 
” arora ao © Peg y 0 1 * 
Cs CHESTER » "—_ — . _ E 
I PIO PIO Gawd % X 
5 FT OR REO EER hates Wn he | 3 ; 
tare: - . NS RILEITS FOR" OY 
* 3 : * mY 68 7 CLE”. En SAOCINNNL x "WR 

. s » 4 £ FLAY LS - rt Os EE WS 5 Ds Ar ee > OWEN rr EE I'S 


(81) 
ly. Tis a matter of difficulty, and there are not many Prefidents in if. And . 
therefore it will require more care than ordinary. : 

Sir Fran. Winniz 9:04, My Lord, We ought to preſent things to the Court as 
tiey are in Fact, that we may not lye under any retleftion from the Court, nor 
iny body elſe. You made a Rule on Sat»rday, that I ſhonld be of Council -for 
him, (which 1 ſabmit to) but I knew nor of this till afterwards. 1 never ſaw 
the Plea, nor any Paper in this Cauſe as yer: The Ruls was left ar my Cham- - 
ber this 1aft Night, and when Ifaw it, Mr. Williams and we got together in the 
Hall this Morning ; We could not do it fill juſt now, and we come now. to 
wait upon the Courr, to acquaint them how the matter itands. I was. not in 
Court, when you gave your Directions abpurt this mattrer ; but when I finde 
what the Nature of the Caſe is, I ſhall be ready to do my Duty to the Courr, 
and to him who is upon his LifeIr is a mighry Cauſe, it 18a Cauſe that maybe, 
if we do not acquit our ſelves as we ought, have reflection upon our Poſterity, 
if we:do_ not do it as well as we can. Theretore we defire ſome reaſonable 
Time that we may have Copies of the Papers and things concerned im this 
Cui, as the Courr ſhall direct. And we are aſſured your Lordſhip is ſo well 
acquainted with the uſual Method in ſuch Caſes, that you will- give us all the - 
tvour in 1t you can. | | 

Mr. Wallop. F'or my part, My Lord, the Notice I had was bur very lately; I 
was by, indeed, when rais perton Firz-Harris did defire Connſel, and. your Lord- 
ſhip ailigned me amo:wtt rhe reſt ; but nothing of the Order was brought to me 
til this Morning ; So that I know nothing of the matrer leſs or more, than 
what I heard upon th2 reading of the Paper here on Saturday. I do net defire 
Time, for Time-fake or for Delay ; but we think the nature of the thing is ſich, 
as will acquire great Conſideration, and we defire convenient Time to prepate 
It for the Court. 

1. C.7F. Look you, Sir Franczs Hinnington , You muſt conſider here the Na- 
fur2 of your Caſe; This is an Indictment of High-Treaſon, and there 1s no- 
thing I ſee, that is to greatly conſiderable in the Caſe, bur the heighth of the 
Crime. 16 anexwaordinary Crime indeed, if he be Guilty of it, (for I ſpeak 
not to prejudice your Client, but of the thing it ſelf.) Tis a Treaſon of a very 
high Nature: And then whar have we to conſider in this Caſe? We might have 
taken your Client at advantage here, and it had been no Injuſtice if we had 
made him to plead immediately , as he would ſtand by it: And we are not to 
conſulr your Ieaſure, but your Clients Cauſe; he hath pirch'd upon you for his 
Countel ; We have given him three days time to Plead as he will ſtand by 
it, Saturday, Munday and Tueſday , and he is to come with his Plea upon Wed- 
neſday. We have appointed for Conveniency fake, that you ſhould give a Copy 
ot the Plea to Morrow Morning to Mr, Attorney ; But we do not rye you 1o 
peremptorily to that Copy, that you may not vary in Words from.that Form. 
_ Give him bur the ſubſtance of the Plea, and we will not tye you tothe particu- 
lar Formal Words. Peradventure Mr. Fiz-Harris could not have expectsd 
tiree days time, in courſe of Law,upon ſuch a Crime, to put in ſuch a Plea; 
when he tells us , He will plead ſpecially to the Jur.ſdiftion of the Court. But 
we have done it in tis Caſe, ro ſhew, that all the tairneſs that can poſſibly be 
uſed, ſhall be uſed. On the other ſide, we mu t nor ſpend all our time ſo,as to 
It the Term flip, for his neglect of waiting upon you. Therefore if he will de- 
lay to ſend to adviſe with you, he muſt tutter for it. Suppoſe he did not com? 
to you till to Morrow, what can we help it? 

Mrs. Fzz-Harris, There is no Solicitor, my Lord, to go to the Counſel. 

£.C. 7. Well, we muſt not ſpin our the Term to pleaſe him: He muſt 
tai INOFS Care: I beleive he would by Delatorys be glad to put it off all the 
Term. If Mr. Attorney gives Conſent for more time, well and good. 

Mrs. Firz-Haryis. I hope your Lordſhip will give leave for a Solicitor , with- 
cu* your Lordfſhips leave none will dare to venture. And I had the Rile ſo 
VerV late—----- | SS 

Cher. of the Crqwn. They had it at 3 of tlie Clock in the Afternoon, afſobn 
as it could be drawn up. | | 
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Mrs. Fi:zz-Harris. That Copy Was brought to the Lieut. of. ihe Tewer, ond he 


ſent it away immediately. 


Cer. of the Crown. Another Copy they had from me that Evening. 


Vis. Fi:zz-Harris. I never ſaw my Husband in the Tower till Yeſterday in 
the Afternoon, and I am an Ignorant Perſon, and know not what ro do in it 


without a Solliciror. Alloon as I could ger Copies of the Rule writ our, 1 


carryed them to theſe Gentlemen. 


Mr. Pollexfen. My Lord, I think itt will be very hard upon us that are of 
Counſel to be ſo ſtraightned in point of Time; for my part, the Rule was lett 
under my Door rhe laſt Night, and I had it not cill chis Morning: Ir will bz 
a mighty hard macter for us to get the Plea ready withour a 1;ght of the In- 
dictment. Things mult be averr'd to be the ſame, which we cannor, unJets we 


ſee whar is there alleadged. This man hath been kept cloſe Priſoner, and no- 


body ſuffered to come at him ro inſtruct him; and we have nor ſo much 2s 
Copies of any thing that we muſt make uſe of. We have no concernment, my 
Lord, in this matter, but what is aſſigned us by the Court; ard we do nor 


know by any Papers, if there be any, how we ſhould pur it into Form , and 
that is it, my Lord, which may lye. heavy upon us: If this man's bujineſs 


ſhould miſcarry for want of putting it into due Form, the blame will be upon 
us, Who are aſſigned his Counſel: Therefore if your Lordfhip pleaſe, under 
theſe Conſiderations, to .give us Time and Leave to ſee the Indictment we 


are to Plead to, we may be the berter inabled co do our Duty. | 


Sir Fran. Wimington. Really, my Lord, I ought to deal clearly with the 
Courr; without a Copy of the Indictment, I know not how we ſhall be able to 
Plead as we ſhould do. | 


Mr. }/l;ams. My Lord, I co really move, not in favour of Firz-Harris, bur 
for my own Reputation; Icannot put my hand to a Plea of rhis Cenſequerce, 
without time to conſider very well of it; and unleſs, in truth, I can tee the Ir- 
dictment, and compare the Plea with it, to pur ir into Form fit for the Jude- 
ment of the Courr. And if theſe things cannot be granted, I defire to be ex- 
cuſed. | | 


L.C. F. Why Gentlemen, See what you ask, Where do you find any Pre- 
ſident of a man Indicted for High-Treaſon, that would Plead to the Juri{diction 
of the Court, that had more time given him than is in thiz Caſe? 


Sir Fran. Winnington. We do not know what his Plea will be , my Lord, tl 
we have ſeen it and conſidered it. 

L. C. F. Your Clyent told us all, ard we know all of us very well, Thar 
it 15 to the Juriſdiction of the Court, and can be ro otherwiſe. | 


Mr. Tuſtice "Zones. Any thing elſe you may give in Evid?nce upen, No: 
Guilty. And it would be conſidered on your Tryal. 


Sr. Fran. Winningtom. My Lord, it may happen to be not ſo properly plead- 
able to the Juriſdiction of the Court; We know not whar it will be til we 
have ſeen the things neceſlary to draw it into Form. It isrrue con{oquentially, 
it 1s the Concern of our Clyent; bur the ground of otr Motion at this time 
is tor our ſelves. I did apprehend by the Rule , his Sp=crz] Flza was ro ke 1d - 
mitted , if he tendered one, let it be whatir will; We muit conſider muny 
things in a. Caſe of this Narure; And at laſt, whether ir will be co the jnr;(- 
dic:ion, or What tis, we can't tell as ver. And till we have fn the Narure 
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( 10 ) 13: 
of tie chirg, ard what is neceſſary to prepare it for the Court, I cannot verj- 
rare ty give It its proper Term. Bur our time is ſo-ſhorr, if your Lordſhip 
will .ior4 us no longer, that we know not how to be ready for it. Your 


Lordſhin docs ſpeak of Mr. Attorney*s being attended with the Subitance of the 


tl-a, not tying us to the Ferm in the Copy delivered to him. Mr. Attor- 
ney was here upon Saturday, when this matter was firit ttarted, and he 
know the Subſtance then: We know not what it is more than by Report, 
It is a Fl-a thar fo rarely happens, thar we muſt be cautious in what Form 
v2 pur it. Tis as your Lordſhip hath been pleaſed to ſay, an horrible 
Treoion, that in the Indictment is ſpecifyed. We mult not ſpeak, nor do not 
mitigate the hainovſncſs of rhe Crime; nor do we ſpeak it becauſe tt is 
Term-time, and may hmdzr onr other buſineſs : We ſhall all of us, I am 
fiir2, not at all conſider our ovn time, or loſs in the matter ; bur it being 
of ſo great weight, we deſire reaſonable time ro do our duties: we name 
no time, nor dare do it; we fſiibmit thar ro the Court. Bur, My Lord, 
under favour, for the Copy of the Indidtment, we do conceive *tis necellary 
that we ſhould ſeea Copy of it ; and when the Court 1s pleaſed to admit the 


varty to give in a Special Plea to the matter he 1s accuſe of, and aſſign: 


{im Counſel to Flead it, I take it to be very rational and conſonant to Law, 
that he have a Copy of the Charge, oe « 


L.C. F. Sir Fran. Wimmingten, For you to come and fay theſe things here, . 


methinks 1s very {trange, I think you can ſhew us no Preſident, that ever fo 
long time was given to any man to Plead to the Juriſdiction of the Court, nor 
thar ever a Copy of the Indictment was granted in High-Treaſon'; and for you, 
becauſe of the greatneſs of the Treaſon, therefore to go about to make us be- 
lieve, thatit is more reaſonable that a Copy of the Indictment ſhould be gran- 


red in this Caſe than in another; that rhe greatneſs of the Crime ſhould be me- - 


ritog0us, and deſerve a Favour of the Court, not granted in other Caſes, is a 
thing extraordinary. | | 

Sir Fran. Wimmington. 1 do not preſs it that way, I pray I may be underſtood 
aright ; upon what appeared the other day, upon the nature of the Plea, I pre- 


ſent it to your Conſideration, Whether or no, when you have been pleaſed to 
2dmit a Special Plea, You will not ler us ſee that which we are to Plead to ? 


L. C. F. No, it was never thought of ſurely. 


Mr. Juſt. Delben. No, it hath been conſtantly denied in Caſes of Felony and 
Treaſon, and fo you will find the practice to have always been. Bur Il tell 
vou what hath been done ſometimes, They have granted ſome Heads out of 
the Indictment, that ſhould inable the Party to fit his Plea to the Charge, and 
that was done in Wittypocles Caſe, upon a Plea of Auter forti acquit. They gave 
tim the Times, and ſome other Circumſtances to fir his Plea to his Caſe; bur 
never was tnere a Copy of the Indictment granted. | | 


Mir. Wallop. My Lord Cote,in his Preface to the 3d Report, declares, That it 
was the Ancient Law of England , and fo declared by Aft of Parliament in 
Edward tz Third s time, Thar any Sub'ect may, for his neceſlary Uſe, have ac- 
c2S to Records and Copies of them, be they for the King or againſt the King, 
and that the practice tothe contrary is an Abulion. 


L.C. 7. So'then, Mr. }/2//op,you take it, that we are bound when any man 1s 
Indicted of Fellony, or Treaſon, or any Capital Crime, if he fay he muſt have a 
Copy of tue Record, wer muſt grant him a Copy of the Inditment ; If you 
Eunk fo, the Court and you are not of the fame Opinion. 


Mr. Wallop. I inform the Court what I have read and ſeen, and where 'tis ta 


b2 found. 
Mr. IH71/- 
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Mr. Williams, My Lerd , It may be nece{lary, for opght we know, for hin 
to Plead over t6 the Fatt laid m che Indictment, Net Gr, as fornerumes it 1s 


requiſite for the Party to do. Now if we fhottld miſtake tor want of having 


what is neceſlary, and thereby preclude him of the Advantages he miglt tuve 
had if the Plea had been rightly drawn, for oug'yr I know, it will ive uport me 
for ever. My Lord, I do it merely ont of Caution, and tor my own Repti- 
tation ſake: If any Legal Advantage ſhould be loſt by my unwarwvels, it will 
be a perpetual Reflection upon me; And theretore I am fo carnelt mi this Cate. 


And, my Lord, I can tell you whar was done in a Cafe wherein I was of Coun- ' 


ſel; It was nota Caſe of Treafon indeed, but ir was Murder, the next Crime 
to it; it was the Caſe of Kine and Thomas : Thimas was Indicted of Murder 
in one County , and found Guilty 'of Manflaughrer ; and afterwards was Indi- 


* ted for rhe ſame Murder in another County, and being to plead this matter; 


F did intift upon it, that we ought to havea Copy of the Indictment ; There was 
ſome Debate about ir, bur at laſt we had a Copy , and we alledged there, as 
here, it wasimpoſlible to plead without it ; and -the Cauſe was removed hither 
to rhis Court for Judgment. 


_ Mr. Juſt. Dalbey. The firſt Indictment you might have a Copy of, for you 
were to plead the whole Record, | 


Mr. Williams. Nay, we hada Copy of that to which we pleaded, 


LC. F. Mr. Williams, You tell tis, you may peradventure have occaſion to 
plead over when you know tis High-Treaſon that you are Indicted of, in fra- 
ming and publiſhing- a Treaſonable Paper? Cant you direct your Client to plead 
over Without a Copy ? Certainly what you alledge im thar, for a Copy of the 
Indiftment, is Non Cauſa pro Cau/a. . 


Mr. Juſt. Jones. Whar prejudice will it be to your Client to plead over? 
Sir Fran. Win. My Lord, We only offer theſe things for our ſelves, and we 


hope we ſhall not be preſſed to do ſuch a thing as this, without having reaſon- 
able Time to conſider and deliberate of it, and without having what is neceſſary 


inorder to It, 


T hen Mr. Attorny being ſent for, came into 
the Court. 


L.C. F. Look you, Mr. Attorney , Theſe Gentlemen that were aſſigned of 
Council for Fitz-Harrz , do move the Gourrt here, and ſay, they would have 
longer Time to draw up his Plea, for they muſt make uſe of feveral Copies of 
Papers, and they cannot fo ſoon obtain them, nor find out thoſe Records they 
mult uſe, or other things as ingredients to this Plea, in ſo ſhort a time ; and they 
ſay likewiſe, that they defire a Copy of the Indiftment. Now, im truth, they 
ought to have given you notice of this , that you might have been here lke- 
wiſe to hear what they ſay : If you do conſert to give them Jonyer time, we 
ſhall be ready to do it; but without it , we ſhall not be willing to delay 


Ur. 


Mr. Arr. General. .] tlunk your Lordſhip and the Court gave them a very juſt 
and reaſonable time, when you allowed them four Days ; and theſ2 Gentlemen 
are miſtaken, 1t they think they are aſſigned as Counſel ro all Events. They 

are 


_ 
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are only to draw up a Flea upon that matter that is alledged by the Priſoner, 
4 . £ - 
and to the Juriſdiction ot the COR. 


Sir Fran. 1/iz. No, My Lord, I beg your Lordfhips pardon: The Rule is to 
plead the 1pzcial matter without more ſaymg. 


Mr. Art. General. My Lord, Under favour, It is as I fay, and fo 1s the courſe 
of Lazy; For the Priſoner ought to acquaint you with the Points he deſires his 
Counſel to be heard to : And in this Caſe, Firz-Harris did acquamrt the Court 
betore he wonld Plead, that he had ſome thing ro object to the Juriſdiction 
of the Court; and fo his Wife direted him when ſhe gave him the Payer. 
I ſappoſe ſhe had other adviſe upon it; for ſhe could not draw it up in that. 
Form it was, herſelf; and he did acquamt the Court, he had matter to 
Plead to the Juriſdiction of the Courr, and concluded fo in the Paper thar 
was read. And thereupon, according to his Prayer he had Council aſſign d him, 
rlicſe Gentlemen: I conſented to it, as it was juſt I ſhonld; bur that they 
ſhould think, that they are to adviſe him in other matters than that particular 
upon which they are aſſign'd, Ikrow they know their Duty better than to offer 
at any ſuch thing. Now ſince then there is bur one fingle point, the Juriſ- 
diction of the Court and nothing elſe, for they are not to adviſe in other 
matters: I think it was mcre than ſtrict Juſtice, nay was a very great Fa- 
vour, for all men ought to be ready to plead ſuch Pleas immediately. 


L. C. F. Yes, in ſtridtne, we might have required him to Plead as he would 
ſtand by ir preſently. | 


Mr. Att. General. The Law is, that he muſt have all ready, in Poigne, to 
make it appear that what he avers in his Plea is ſo; Therefore you needed 
not to have given him any longer Time: Bur becauſe all rhe World mighr 
ſee the Court and King's Counſel dealt fairly in this matter, and did not mean 
to take advantage of any thing that lookt like a Surprize, I conſented to that 
time that your Lordſhip was pleaſed to ſet: And as for the Copy of the Indict- 
ment,l know not any reaſon they have to deſire it ; for they are not to adviſe 
in that, what Defence he ſhall make; bur only upon this matter he hath al- 
ledged. 


L. C. F. Look you, Gentlemen, what Mr. Attorney tells you, is fo, and we 
do-expect that you ſhould conform your ſelvesto it: We have given you three 
Days time, which is ſufficient for ſuch a thing as this. And Mr. Attorney, we 
told rhem thus, When we did direct them, that they ſhould deliver you a Copy 
of the Plea ro Morrow-morning. Weare not fo critical with them, as that we 
will not receive their Plea, if it be variant in Form from that which they deliver 
to you. Thar that weinterid by it is this, Thatthey ſhould deliver you a Plea, 
the ſame in ſubſtance as that which they do plead here: If they would alter ir 
mtne Form, we can give them leaye to do that without any prejudice. 


Mr. Afton, 
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Mr. Att. Gen. We will never pinch them in form, I think I have matter &« 
nough, 

'# C. F. I tell ycu truly, I do believe ſome Friends of his had counſel to draw 
up this Plea for bim. 2 

Ms. Att. Gen. A great Cabal, no doubt of it, my Lord ! 

Mr. 1 allop. My Lord, I detwe that Councel may be aligned in my place. 

L.C. F. We aſſigned him thoſe that he required, excepting Six William Foes 5 
and we did not deny to put in Sir Viliam Fones his Name becauſe we would not 
aiſigne him, but becauſe he hath declined the Bar, and does not praQtice here, 

Mr. Wilms. We do not draw in the Name of Sir J/illiam Fones, or decline 
him : we ſubmit to your order about our ſelves; but we defixe that perſor that did 
draw this Plea, may be added to us. | 

L. C. F. If his Wife dctire it, and will name him, it ſhall be ſo. 

Mr. Williams. I deſire to be put out, and he put in, ; 


. 


L. C. F. Sir, he underſtands what he would have, ſure! and we can't diſcharge 


y2u upon any ſuch account. 


Mr. Wallop. Here ire many Particulars and many Avcrments, which cannot ſo 
ſuddenly be ſet right; as the time alotted. | | 


' Mes. Fitzharris, My Lord, there is not half thoſe Gentlemen aſſigned that I writ 
to my Husband to ask for: I dircted him Eight, 

L. C. F. Who elſe would you have ? 

Mrs. Fitzharris, There was in the Paper Sir William Fones his Majeſties late At- 
torney-General, Sir Francis Winningten,. Mr. Williams late Speaker of the Houſe of 
Commons, Sir George Treby Recorder of London ---- - 

Mr. Pollexfen. Your Loxd(hip may eafily perceive by this Gentlewoman's car- 
riage, how we are like to be inltructed in this Cauſe, when nobody follows it but 
the, 


L.C. 7. Do you delire Sir George Treby ſhould be added ? 


Mrs. Fitzharry, Yes, I do. 
L. C. F. Let it be fo then. 


Mrs. Fitzharris. And Str William Jones, IT will do what I can to get him to 
COMme, ; 


Li Cf We.-will not injoyn him ; but if he pleaſes, we leave him to his li- 
berty. ; | 


Mr. Fuſt. Dolben. Why, Miſtriſs, you are got into the hands of Gentlemen that 


axe as learned and able in their Protefſion, as' you can have 3 you need no more, 


L. C. F. Do you deſire Mr. Smith # 

Mrs. Fitzharri.. Yes, my Lord, 

L.C. F. Then adde him, 

Mr. Pollexfen, We deſire that there may be leave for a Sollicitor, one that may 
carry Papers in the preſcnce of the Lieutepant, . 

L.C. F. We have contidence in you, but not in other perſons3 therefore we 
mult contider of that : But what think you of it, Brothers ? We may permit, I 
think, one to come from the Counſel to him, with that Caution. 

Fudges. Yes, my Lord. | 

L. C. F. Let the Papers then be inſpedted before by the Lieutenant of the Tower, 
and be from one of the Counſcl 3 and ſo they haye liberty to do it. 

Mr. Att. Gen. There is no need of any Papers, my Lord - 

L.C. 7. Mr. Attorncy, do not oppoſe that: Let them have liberty to carry any 
Papers that any of their Counſel, thefe Gentlemen we have afligned, ſhall ſend to 
him, or any from him to them 3 fo as the Lieutenant may have firſt the ſight and 
pcruſal of then. 


Mr. Att. Gen. There. is no great harm in that, though I ſee not that they will 
nced any Papers. 


LC. F. Yes, their Plea to the Jurifdiftion muſt ariſe upon Fa, which may be 
out ot ſome Papers, 


E | Mr : 


i 
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Mr. Att, Gen, You are afſipned, Gentlemen, but to one point, the Juriſdiction 
of the Court, remember that. = 

Mr. Pollexfen. Your Lord(hip is pleaſed to ſay, That we may vary in form from 
what we delivercd to the Attorney General and Mr. Attorncy is pleaſcd to ſay, 
He will not pinch us as to form : How thall we be fecure no advantage (hall be ta- 
ken of the form ? Tb | 

L.C. }. *Tis onely as to that particular, You ſhall not be tycd up to the torn 
| youdeliver to him. What advantages there may be concerning the form of the 
Plea you bring hither, we will ſee ſhall not be taken. | 

Sir Fr. Win. Will your Lordſhip plcaſe to afford us no longer time ? 

L.C. F. When you are to plead to-the Juriſdiction of the Court in a Caſe of 
High-Treaſon, and ſuch a Treaſon as this is, what reaſon is there that ſo much 
cime as is grantcd alrcady, ſhould be given you? | 

Sir Fr. Win. Shall not we have a Copy of the Indictment neither ? 

L. C. F. You will offer things that arc not to to be granted to you, ad -: {nr 
popurlum, that you may fay you are hardly uſed, and mightily firaightned in this 
Calc. | we | 

Sir Fr. Win. No, my Lord, we do not offer it for any ſuch end. 

Mr. Att. Gen. Gentlemen, remember you have not liberty to plead any thing but 
to the Juriſdidion of the Court. 

Sir Fr, Win. We'muſt ſubmit to what vour Lordſhip orders in it. 


pon Wedneſday the 4th of May 1 681. Edward Fitzharris was brought 
- from the Tower to the Kings-bench-bar. 


= 


Cl. of Crown. Edward Fitzharris, hold up thy hand. (which be did) Thou haſt 
been indicted and arraigned for High-Treaſon 3 How fayſt thou, art thou guilty of 
the High-Trcaſon whereof thou fiandeſt indifted, and haſt been arraigned, or not 

uilty ?. ” | 
: Mr. Fitzharris. | have made a Plea, my Lord, which I deſire may be received 
and allowed. | 

Mr. Wallop. May it pleaſe your Lordſhip, I deſire to be heard a few words. 

L. C. F. Would younot have the Plea read ? 

Mr. Wallop. 1 have but a few words to ſay before it be read, if your Lordſhip 
pleaſe, for our ſelves, or at leatt for my ſelf. According to the beſt Inſtructions we 
have had, we have drawn up this Plea, and I pray it may be entred ſo. But, my 
Lord, I humbly conceive we have not had, or for my own part I have not had 
thoſe Inſtructions that were fit to dire me in this Caſe. It is a ſpecial Plea, and * 
of a matter that rarely happens 3 and the nature of this ſpecial Plea is, that the 
matter contained in the Indictment and in the Impeachment, is one and the ſame 
matter. Now I have not yet ſecn,nor could I come at a fight, though I detircd it, 
of the Impeachment, nor of the Indictment : But I humbly conceive, that by the 
Law. as this Calc is upon a ſpecial Plea, the Prifoner ought to have a Copy of che 
Indictment. And I do not ſay that every one may demand a Copy of his In- 
dictment, to find faults 3 but upon a ſpecial Plea,, and particularly upon this, I 
humbly conceive hc ought to have a light and a Copy of his Indictment. 

L. C. 7. What, would you not have your Plea received? : 

Mr. Wallop. Thus, my Lord : it wecan have no further Inftrudtions,nor can by 
any other means come to a fight of theſe things, then it is the beſt Plea we can make 
in ſuch a Caſe, and I avow the Plea 3 but if any thing ſhould fall out amiſs to the 
Priſoner for want of ſuch a fight, I pray it may not lie upon me. 

L. C. F. Rcad the Plea. | 
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Cl. of Crown. Ez predidius Edwardus Fitzharris in propria perſona ſua vett..* | 
dic. quod ipſe ad Indiament. predidt. reſpondere compelli non debet, quia dic. quod | ante 
Indifiament, pred. per Fur. pred. in forma pred. compert. ſcil. ad Parl. Dom. Reg. mnc 
enchoat. & tent. apud Oxon. in Com. Oxon. viceſimo primo die Martii anno Regm ditt. 
Dom, Reg. nunc triceſimo tertio, ipſe idem Edw. Fitzbarris per Milites Cives &' Bur» 
genſes in eodem Par}. aſſemblat. nomine ipſor. & omnium Com. Anglie, ſecundum Jegem 
&- conſe Parl. de alta proditione coram Magnat. & Procerib. hujus Regni Angl. in eo+ 
dem Parl. aſſemblat. impetit fuit z que quidem impetitio in plenis ſuis robore &+ effef, 
adbuc remanet & exiftit, prout per Record. inde inter Recorda Parliamenti remazens 
plenius liquet & apparet, Et pred. Edw. Fitzharris ulterius dic. quod alta Proditio mn 
Indiiemento pred. per Jnr. pred. in forma pred. compert. ſpecificat &- mentionat. & alta 
Proditio unde ipſe predif. Edw. Fitzharris in Parl. pred. modo ut prefert. impetit. fuit & 
exiſtit, ſunt una & eadem alta Proditio, & non alia neque diverſa > & quod ipſe pred. 
Edw. Fitzharris in Indiftamento pred. nominat. & pred. Edw. Fitzbarris in Impetitione 
pred. nominat. eft una & eadem perſona , & non alia neque diverſa: & hoe 'parat eft 
verificare, &*c. Unde ipſe pred. Edw. Fitzharrs petit. Fudicium fi Cur. Dom. Reg. bic 
ſuper Indicamentum pred. verſus ipſum ulterius procedere vult. &c. 


Mr. IWWilliams. My Lord, we humbly pray, being affigned of Counſel for this 
Gentleman Mr. Fitzharris, that this plea may be received. Fo 

L. C. F. Mr. Attorney, have you been attended, according to the rule of Court, 
with this Plea ? RO 
. Mr. Att. Gen. No, my Lord. 
L.C. F. Whatis the reaſon of that ? 


. 


Mr. Att. Gen, Hcte is no. more in effe@, than what was offered four days ago, 
when Counſcl was'allowed him. I ſent laſt night late to them for a Copy of the 
Plea : Indeed yelterday at noon they ſent me this Note, That Fitzharris intends to 
ſtand upon his Plea, that he ſtands impeached in the Houſe of Peers. I ſent to 
know of them whether they would plead this to the JuriſdiQtion, or in Abatement, 
or in Bar : They declared, they would not plead to the Juriſdiction, but now I 
{ce *tis to the Juriſdiction, | F 

L.C. F. It is ſo 3 and that he propoſed to. plead at firſt. | 

Mr. Att. Gen. It is true too, my Lord : But thus they ſent me word. 

L. C. f. And asa Plea tothe Juriſdiction, fo it concludes. | SY, 

Mr. Williams. My Lord, wg have done all that is poſſible for us to do in this 
Caſc. The Court directed us to attend Mr. Attorney with the ſubſtance; and ſo 
we have done but the form, we had liberty to do as we pleaſed in” 

L.C. F. You necd not go about to excule it that you have not done it 3' we 
charge you with nothing. ; mw” 


Mr. Williams. 1 don't go about to excuſe it z we don't take it as a Charge 
upon us. | 

L. C. F. All we fay is this: If Mr. Attorney had had it, peradventure he might 
have confidered of a Replication by this time, or what he would do concerning 
it 3. but it he hath not had time, we cannot expe it from him. 

Sir Fr. Win. My Lord, I. onely beg one word as to matter of Fa&, and 'tis 
material as to our ſelves to urge it. We did ſend ſeveral Meffengers to ger, if it 
were poſlible to be obtained, a Copy of the Impeachment in Parliament. We 
ſent to the Houſe of Lords Clerk to get it, but they that went down, tell us the 
Clerk is not in Town 3 or clfc we had ſent Mr. Attorney the whole Plea at that 
ume, | FN 


L.C. F. I onely ask the Queſtion, to ſee whether Mr. Attomey bath had time 
to think of it. 4 
Mr. Att. Gen. My Lord, I think I need not any time in this Caſe. 
L. C. F. Pray go on, Sir. | | | 
Mr. Att. Gen. My Lord, I do pray your Judgment upon it 3 for *tis a Plea 
that is inſuthcient ; nay, *tis no Plca to bax you of your Juriſdiction, Firſt, I 
| ob- 
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obſerve, that whoſoever will plead a Plea to the Juriſdiction, if he have any Re- 
cord to plead, muſt have it in pozgne, muſt produce it in the Court, or at leaſt 

muſt produce a Copy ſworn, that the Court may fee there is nothing dilatory 
in the Caſe. Andfor this matter it will appear upon Examination to be a plain 

frivolous Plea; for there is no ſuch matter depending as this Plea alleadges, 

But I ſpeak of it as a Plea to the Juriſdiction of the Court 3 and ſuch ay one as 
will ſuch a Plea , he muſt have the Record ready, to ſhew it to the Court, 
and by the Courſe of Law, ought to have it ready to aſſert to the Court, that 
they have not Juriſdition : So then *tis certainly nought. That is the frli. 
thing. Another thing is this, with ſubmiſſion, I ſay, They have pleaded no Re- 
cord at all, nor any Impeachment at all, as this Caſe is; for the Notes that I 
have taken, my Lord, are, They ſay he was impeached by the Commons de alts © 
Proditione 3+ but that is nought : He ought in his Plea to have ſet forth his Im- 

_ peachment, and for what Crime particularly 3 for either an Indictment or an 
Impeachment de alta Proditioze, or Felony, or any other Crime, 1s nought, the 
Law allows it not. He ought to ſet forth, and muſt not aver upon a Record, bur 
ſet it forth in hec verba, or in the ſubſtance of it 3 and ſo ought to plead the Re- 
cord intire as it is. And tor thoſe neceffary Averments that cannot otherwiſe be 
made, the Law allows of them. But in this Caſe he cannot come and aver upon 
this Record ; for he hath ſet forth the Impeachment not as 1t was, but onely 
barely de alta Proditione in general, which the Record muſt ſhew, ſo as the Courc 
may judge of it, and it muſt not be intended. But as they have ſet it forth, in 
this Caſe there is nothing of Treaſon ſpeciticd in the Record averred, that can 
intend this to be the ſame 3 and, my Lord, ſo are all the Prelidentss Whuloever 
pleads a private Act of Parliament, muſt plead it as it is, not in general that it is 
for the ſame matter 3 for I take it then *tis nought : and we are in your judgment, 
that this is no Plea to the Juriſdiction upon that point. : 

L. C. F. Mr Attorney, Do you think it prudent to argue it this time, or will 
you take a day ?-| Pray confider of that a little. 

Mr. Att. Gen. My Lord, I think delay is very dangerous and miſchievous in 
this Caſe. | 

L.C. F. We can give you as ſhort a day as you plealc. 

Mr. Att. Gen. But to fſatishe the Court, the Clerk will be ready with the Jour- 
nals, to ſhew that the Fa& is not as they plead it. 

L.C. F. Look you, Mr. Attorney, we muft go on in a legal and formal way, 
when we have a Plea put in : Therefore whether you will not take time tor a day 
or two to conſider of this Plea : you had the ſubſtance of it,but nothing concerning 
the manner of the pleading ; they would not tell you whether they would. plead 
it in Abatement, or in Bar, or how : Therefore whether you will not take time to 
conſider of this pleading for a day or two, pray conlider with your ſelf. 


Then the Kings C ounſel conſulted one with another. 


Mr. Att, Gen. My Lord, Not onely for what I have already offered, but for ma- 
ny other reaſons,| we can ſee this can be no way a Plea to the Juriſdiction of this 
Court:z for upon any Impeachment or Indictment, the King hath Election to 
proceed upon which he will : and if there were ten Indidtments tor one aod the 
fame thing, if none of them are come to a Judgment, the King, may proceed upon 
which ke pleaſes, as in that Caſe of Ireland yelierday ; - though the party were 
arraigned and ready to be tryed in {re/and, yet the King might, if he pleaſed, try 
him here, and the King hath ordered it ſo to be. But, my Lord, I take it, that 
this is not onely apparently a falſe Plea, buc a frivolous Plea in it ſelf, being to the 
Juriſdiction of this Court : For there was never any thing of a Crime ſo great, 
but this Court of Kingr-bench, which hath a Soveraign Juriſdiion for Commo- 
nors eſpecially, could take Cognizance of it; and I put it upon that, my Lord. 
Never was ſuch a Plea pleaded to your. Juri{dicion 3' and therefore we pray your 


Judgment upon it. 
Mr, 
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Mr. Sol. Gen. My Lord, bcfore we come to that which is the Queſtion, if there 
were ſuch a Plea pleaded to the Juriſdition as they would have this to be, we 
humbly pray the Judgmeat of the Court, whether this be any ſuch Plea at all as can 
bear any Debate : For it will not be a Queſtion now, how far an Impeachment de- 
pending is a Bar to your Juriſdiction, but the Queſtion is,firſt, whether this be ſuch 
a Plea? For, my Lord, I do take it, No Man can plead any Record in another 
Court, any Indictment or Acquittal upon it, by plcading it in this Form as this is 
pleaded, by ſaying generally, that ſucha time in ſuch a Court he was indicted for 
the fame Offence and was acquitted : yet thus this Plea is and no more. But he 
that will plead anter foitz acquit,mult plead that ſuch a time he was indicted in ſuch 
a Court, and ſet torth the Indictment and all the proceedings of that Court upon 
that Record,and then *tis proper tor Judgment 3 ſuch a Plea is Formal and requires 
an Anſwer, and it will beproper for us to give it an Anſwerz and when ſuch a 
Plea is put in, we ſhall either Demur to it, or give it the Anſwer that it requires, of 
awll tiel Record, But this does not require any particular Anſwer,becauſe it ſets forth 
no Record at all that we canan{wer to: for it is not ſuffcient to ſay in general, 
that he was Indicted and Acquitted, or Impeached, and then aver that it was for 
the ſame Otience, but he ought to ſhew forth the Impeachment, and ſer forth in 
the Plea the Record,that upon it you may pals a certain Judgment. Theretore we 
hope you will ſet this aſide, as not being at all Formal, or requiring any Anſwer 
to it; | 2 | 
Mr. Serj. Maynard, My Lord, If you pleaſe to conſider in this Caſe what is the 
Queſtion 3 and what not. At preſent *tis not the Quetiion-whether it, a Man be 
Impeached of High Treaſon by the Commons betore the Lords, and this Impeach- 


- ment ſtands unreverſcd in the Court of Parliament : I ſay, *tis not the Queſtion 


whether this Court have Juriſdiction over this Man tor that Offence, but the Que- 
ſtion is, Whether he hath put in ſuch a Plea before you as will put that in Quelii- 
on ? Under Favour, *tis not ſufficient for him that will Plead a particular Record, 
in Bar or other way, and make uſe of it, that he plead it in general Terms, 
but he mult (et forth that Record as it is, he mult not give you the Title only, 
or ſay, he was Indicted tor ſuch a thing generally, but he muſt fo ſet it forth 
to the Court, that if Iſſue be taken, the Court may by comparing the Re- 
cord with the Plea, judg whether it be the ſame Matter or no. Now when 
he pleads he was Impeached for the ſame Treaſon, he muſt ſet forth what 
that was, that it may appear it was for the ſame Treaſon and it that be 
particularly ſet forth as it ought, upon nll tiel Record, the Queliion will be, 
Is there ſuch a Record or not ?* Now it he comes and ſays he was Indicted or 
Impeached, and not for what in particular,the two things that upon the Ifſue are 
to be compared, are not made fo fit for your Judgment. In our Law, my Lord, 
if a Man will plead, he need not (et forth a general Act of Parliament, but if he 
will plead a particular Ac, he mw fer forth the Matter of it, to bring his Caſe 
under the Judgment of the Court z And whether this be fo pleaded or no, we 
ſubmit it to you. | 

L. Ch. F. Pray let me ſpeak two or three Words to you, Do you ſpeak it a» 
gain(t our receiving of the Plea ? | 

Mr. Attor. Gen, Yes, my Lord, We hope you will not admit ſuch a Plea. 


L. Ch. F. That will be hard. Pray then contider with your felt, whether 


if it be an inſufficient Plea ( for we'll fay nothing at preſent to that ) 
and if the Plea be ſuch that no Ifſue can be taken upon it ( admitting 
it were ſo) whether you ſhould not demur to it, before you demand our 
Judgment, that we may have ſomewhat upon the whole betore us to judg 
upon ? And I ſpeak it to you, Mr. Attorney, to this purpoſe, that you may 
confider, whether you ſhall think tit to demut to this Plea, or whether you 
ſhall think convenient to take Iſſue upon it, or to Reply to it ; That it may 
come judicially for our Opinion: tor in a regular way, it a Plea be admitted, it 
mult be either demurred to, or replycd to. Pray conſider of it in this Cafe, and we 
will give you time to conlider it you pleaſe. ; 


F Mr. Set), 


- 
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Mr. Scrj. Maynard, Under favour My Lord, If a'Plea be apparer.tly vitions when 
it is upon Kecord, we nced not demur to it nor take Ifſuc 3 for elſe the milchiet 
wil) be, weſhall admit all that is well pleaded to be true. 

Mr. Scrj. Jefferies. My Lord, It your Lord(hip pleaſe, Ido confc(s that aC= 
cording to the uſual Cole and Practice, if there be a doubt upon a Plea that is 
read, whereon any Point in Law may ariſe, you do put the Party to dzmur or ta ie 
Ifuc, but according to the common Courſe of this Court in common Caſcs, ar'd 
niuch more in extraordinary Caſes, and eſpecially in Capital Caſes, and mot of : Il 
in a Caſe of High Treaſon, ſuch as this.if it do appear to the Court and your Lorc 
ſhip: That the Plea is in its Nature a frivolous Plea, you do uſually rctuſe to admit 
ſuch a Plea, and give Judgment upon it : Now we would acquaint your Lordſhip 
with our Apprehenfions in this Caſe, and we would pray you to conlider what the 
danger may be upon us todcmur, if this Plea be trivolous as it appears to be 3 For 
whcther an Indictment in this Court, or an Indictment in another Court be for 
one and the ſame Offence, and ſoa Bar to the Juri{diction, we are not fo much as 
admitted into the Queltion of that as this Plea is3 Whereas according to the 
Courle in other Fleas, we pray you would be pleaſed to fee the inconvenience, it 
wc ſhould be put todemur to it, for then we do admit by this Demurrer, that this 
Impeachment is for onc and the ſame thing, and we humbly conceive my Lord, 
that is a little dangerous- How then will it be poſlible for you ever to judg, That 
the Impeachment {which in Fact js othcrwiſe) avd the Indictment 15 tor the ſame 
thing, unleſs you will put them to purſue the common Methods, how it was in the 
Houle of Lords, by ſhewing forth the Record, and what can we do otherwiſe (it 
being apparently againſt the common Form of Pleas, and manitelily tor delay only) 
then Pray the Judgment of the Court, which we hope will be to reject this Plea. 

Lord Chi:f Juſtice, Brother Jefferies, You need not be atraid, that you ſhall be 
concluded by this Demurrer,that there is ſuch an Impeachment in the Lords Houſe 
for the ſame Ottence. There will be no colour for it. And Brother Maynard, 
Formerly contcls, when they pleaded Pleas Ore tenus, and took their Exceptions 
Ore tenus too, they would demand Judgment of a Plea preſently, and fo it was in 
the Biſhop of I/incheſter's Caſe, 3 Edw. 3. where there was an Indictment againſt 
the Bithop here in this Court, for going away from the Parliament at Shrewsbury, 
without the leave of the Lords 3 There Shard comes in, and Pleads Ore tenus this 
Matter, and ſays, This 1s a thing that concerns the Lords in Parliament, of which 
they haveCognizance only, and fo prays the Judgment of the Court preſently, 
Whether they have Juriſdiction of the Cauſe or no, and he pleads it in abatement. 
There they over-ruled him preſently without any more to do, becauſe their Plead- 
ings WCre not as now they are, now they are grown into a formal Way, all entred 
upon Record, or at lealt writtenin Paper, and what ſhould be the Reaſon, why 
you thould not do according to the common courlſe of the Court, I leave it to you 
co confider of 1t, | 

- Mr. Serj. Maynard. It is very true, my Lord, antiently the Courſe was ſo, my 
Lord, and the Law-was fo too, to plcad Ore ten, but pleading, in Paper 1s the ſame 
ching, and the Colule of the Court hath been, when they ſaw it in Paper to be a 
frivolous Plea to give Judgment preſently, and you have the ſame Priviledg upon 
ehis account, as they had when Pleas were by Word of Mouth. It there be a De- 
- murrer, it may hang longer than 1s convenient this Cauſe ſhould do. 

Lord Ch. Juſt. Do not ſpeak of that, Exother Maynard, as to delay, you ſhall take 
as ſhort a day as you will. . . || 

Mr. Attor. General. Ihave looked upon all the Precedents, and could never meet 
with one Demurrer where the Plea was to the Juriſdiction 3 but I pray your Judg- 
ment upon the hrli' Matter, Whether whoſoever pleads to the Juriſdiction ought 
_ not to have the Record #n poigne to juſtify his Plea? In a Plea in Bar indeed it may 
come in by Mittims, but in a Plea in Abatcment, the Party ought always to be 
ready with thoſe Matters, that are to out the Court of their Juriſdiction 3 and be- 
lides the Court is to maintain their own Juriſdiction, the King's Counſel have no- 
thing to do to aſſert that, but they ought to avoid all things that may be to the 
Kings Prejudice, and therctore it ought to be by the Judgment of the Court in this 
Caſe fet atide. But I do think you wi!l never tind a Demurrer that was to a Plea to 
the Juriſdiction. L. Ch. 
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L. Ch. F. Pray conſider of that. 

Mr. Attor. Gen. But it it appcar to be a frivolous Plea in the Formor in the Mat- 
ter, you will not put us ſure to Demur. 

L. Ch. 7. If you doinliſt upon it,*that you won*c demur,nor do nothing, we will 
give Judgment, but we will take time to conſider it,fit you won't Demur, nor take 
Ifue, or Reply. FEE 

Sir Fra, Withins, Will your Lordſhip pleaſe to ſpare me one Word. As it hath 
been obſerved to your Lordſhip, This is a Plea to the Juriſdiction of the Court 
and if they do plead a Plea of that Nature,the Court always expects the Plea ſhould 
be ſubſtantially good, otherwiſe it 1s not to be reccived, now it is not ſubſtantially 
good heres For it ſays, that Fitz Harris was impeached of High Treaſon : now ſuch 
an Impeachment is nought, for no body can be impeached of High Treaſon generally. 
It ought to come and ſet forth the particular Acts that make up the Treaſon : for 
the calling of a thing fo,docs not make it ſo: Therefore they that would plead this 
Plea, muit come and ſhew that there is an Impeachment that hath ſuch Matter in 
It as docs amount to Treafon, ſo that then it being a naughty Plea in the Subſtance 
of it, and the cnd of it to put this Court out of a Juriſdiction, we hope for that 
Reaſon vou will not receive it. 

Mr, Sanders. One Word further, if your Lordſhip pleaſe, on the ſame fide for 
the King, As for this Plea that he hath pleaded here, it it had had ſubſtantial Mat- 
ter in Law, whercupon to ground a Debate, we ſhould not preſs your Lordthip not 
torecelve it, but we mult get off of it as well as we could but when it1s maniteſt- | 
ly pleaded merely tor dclay, and it fo appears to your Lord(hip upon the reading 
of it, and that there is nothing of Subſtance in it, then we hope' you will not re- 


ceiveit, nor put Mr. Attorney to Demur to it, or take Iſſue upon it. Now tor the 


Plea, the Caſe is thus, Here is an Indictment for Treaſon againit Mr. Fitz- Harris, 
tor conſpiring the Death of the King, compaſling of it, and declaring ſuch his In- 
tention by a venemous Libel. Now he comes and Pleads to out this Court of their 
Juriſdiction, and what docs he Plead ? He ſays he was formerly Impeached of High 


Treaſon in the Parliament,that is all he ſays concerning the Impeachment 3 then he 


docs come and make an Averment without ſhewing more that this High Treaſon, 
and that for which he was Impeached, is the fame, and takes upon himſelf to judg, 
whether the Court will or not, and will not ſubmit it to the Court, which certainly is 
not the right way of Pleading. It Mr. Fitz- Harris ſhould come and Plead auter foitz 
ecquit, That he had been tryed at another time tor the ſame Offence and acquitted, 
he ſhould not have aid generally he had bean.tormerly indiCted and acquitted,and 
this for the ſame ching. But he multi have ſhewed the Record, and then averred 
upon the Record, that it was for one and the fame Crime. For ſuppoſe in this 
Caſe, which would have appcared pcrhaps to be {o, it he had done as he ſhould 
have done, ſhewn that there was ſuch an Impeachment, whereby he was Impeach- 
ed of High Treafon, and which Impeachment did charge him with Treaſon for 
levying War againit the King, and themhave made a Concluſion as he does now, 
with an Avcrment, that the Impeachment and the IndiAtment was for one and 
the ſame Offence : Under favour, notwithlianding his Averment, the Court would 
have adjudged them not to be the fame. For it fo be the Treafon do not appear 
upon the Record to be the ſame, his Averment will tignify nothing 3 why then his 
Pleading now thus inſufficiently tor want of the Record, will be better tor him than 
if he had pleaded it (uth.iently. Why then it he had now pleaded, that there is a 
Record of the former Impeachment, and ſet forth the Record, and then averred this 
was for the ſame, Mr. Attorney might take Iſſue cither there was no ſuch Record,or 
ſaid it was another Treaſon, and traverſed ir that it was not fot the ſame, and (© 
there would cither have been one Tryal by the Record, or the other upon the Fat 
by the Country. But now as he hath made it, this Tryal both upon the Record, 
and upon the FaQ, is only tryable by the Country, not by the Record. For it 
Mr, Attorney take Iſſue that thcre is no ſuch Record, then all the Record is, that he 
was Impeached tor High Treaſon, and then a Record of Impeachment tor any High 
Treaſon would ſerve the turn, which it it be-not tor the ſame,it ought not : fo then 
the Iſſue of n#1l tiel Record could not be taken 3 Why then now, my Lord, as to the 
Factz If Mr, Attorney take Iffuc, that it was not the fame Treaſon, then the Record 
mult 
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muſt be tryed, that is, whether there was ſuch a Record that does contain an Im- 
peachment for the ſame Treaſon for which he ſtands indicted 3 this I ſay, mult be 
trycd by the Country. And ithe have pleaded it ſo, that matter of Record upon 
Iſſue mult be trycd by the Country,for that reaſon his Plea is naughtz and it that 
be ſo, then the Court way be ſatisfied, that *tis apparently pleaded only for delay, 
becauſe he would not come to the principal Matter, and plead Guilty or Not Guil- 
ty, Which is the matter of Fact moſt proper for the Country. I rather hope he is 
not Guilty than that he is: but if he be Guilty,*tis the moſt horrid venemous Trea- 
ſon 2 ever was ſpread abroad in any Age. And for that reaſon your Lordſhip will 
not give Countenance to any delay, And therefore-we pray the Plea may be reje- 


zectcd,and he may anſwer over. 


- 


Mr. Attor. Gen. He hath not Pleaded proxt patet per Record. | 

L. Ch. F. Yes 'tis prout patet in Rotul;s Parliamenti, He does fay that he was 
Impcached of High Treaſon by the Commons, before the Lords, as appears by the 
Records thereof amongſt the Records of Parliament. 

Mr. Attor. Gen. I did not truly remember that, but I beg your Pardon if it be 
fo, for I had not a view of the Plea till now 3 But Iam ready thus far to ſatisfy 
the Court, *cis a pure falſe and frivolous Plea, And then with Submiſſian I offer 
it to your Conſideration, whether you will give any time, or preſently rejet it. 

L.Ch. F. .We will give them no time, that is ſure. But the Queſtion is, whe- 
ther time ſhould not be taken, not in Favour of the Priſoner, but of the King and 
of the Court ? | | 
Mr. Attor. Gen, I am ready to.make out, if it were neceſſary, that there is no- 

thing of all this true, *tis all Fiction that is pleaded, and nothing in the Record to 
warrant it 3 Ihave a Copy of the whole Journal, and of the Tranſactions in the 
Houſe of Lords, the Book is cloſe by and ready to be ſhewn; but when *tis a frivo- 
lous Flea, I hope there will.be no need of that trouble. 

L.Ch. 7. But Mr. Aitorney; Whether we can take.notice of the Journal Book, 
now you had belt conſider as this Caſe ſtands. 

Mr. Attor. Gen. They ought to have it here ready, they ought to have it here 

in poigne. _ | 
* Mr. Juft. Jones. There have been yery many good Arguments urged by you, 
upon which perhaps the Plea will be judged inſufficient ; but the Queſtion is, whe- 
ther you are riow in any ſuch Form as we can. paſs Judgment upon this Plea or no ? 
Therefore it being offered to you to conſider of jt, what you will do in it, ſure it 
is reaſonable you ſhould conſider of it, and when you are agreed, then you tay ask 
our Judgment, 

L.Ch.F.- We cannot put you to it to give a final Anſwer to bind the King; 
therefore let it ſtand as it 15s, we will confider of it. 

Mr. Attor. Gen, Then my Lord Ile Demur immediately. 

Ms. Sol.. Gen. And we pray they may joyn in Demurrer immediately, 

Mr. Serj. Fefferies. It they do not megn it for delay, now Mr. Attorney hath 
demurrcd, I ſuppoſe they will joyn in Demurrer immediately. | 


Then the Clerk, of the Crown drew gep a general Demurrer, which 
Mr. Attorney Signed, and it was read in the Court by the Clerk, of 
theCrown. 


Mr. Attor, Gen, We pray they may joyn in Demurrer, 

Mr. Williams. My Lord, We that are afligned of Counſel for this Gentleman, 
the Priſoner at the Bar, (that your Lordſhip may be ſatisfied, and all that hearus, 
that we do not defign or delire to delay one Minute in this Cauſe) do declare that 
we will joyn in Demurrer with them immediately, 


Then the Clerk drew up the Joynder in Demurrer, which being Signed 
by the four Gentlemen of Counſel with Mr. Fitz-Harris, was 
alſo read in Court. 


Mr. Attor, 
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Mr. Attar. Gen. M* Lord, I pray your Judgment, here is an Indi4ment for 
framing a Treaſonablc Libel.-— 

Mr. Williams. My Lord, we hope we ſhall not be put —- 

Mr. Attor. Gen. Pray Sir, hear what I pray. My Lord, I defire your Judgment, 
that the Plea may ſtand over-ruled for a plain fatal Error in it 3 This is a particular 
Indictment for the framing a moſt pernicious ſcandalous Libel againlt che King,and 
the Goverament,for Treaſon 1a that particular, And I think there is no Perſon does 
doubt, but that this is a Matter within the Juriſdiction of this Court to try : There 
is no difh-ulty in that, What do they do to out this Juriſdiction? They come and 
Plcad that Fitz- Harris was Impeached de alta proditione,that's all they plead of High 
Trcaſon in general, ro out the Court of a Juriſdition, ofa particular Treafon,tor 
framing a malitious trayterous Libel: And this is a particular Treaſon upon the 
Statute of the 13th of this King. Now they have pleadea no particular Treaſon 
upon that Statute they were Impeached for, nor upon the Statute of the 25th of 
Edw. the 34, which hath a gencrat Clauſe of a Declaratory Power, and it may be he 
was Imp:-ached upon that, and we ſhall not intend it otherwiſe, that being the ge- 
neral Law, the other but a particular Law for this Kings Lite. Now in all Pleas to 
the Juriſdiction, they ought to be the (irifteft and moli certain of any Pleas what- 
foever. And asl offered betore to you,ſo I do now again, they ought to be ready 
with the R:cord to juttify their Plea 3 but this in (horc [ infilt upon, that to out a 
Court of its Juriſdiction, for a particular Treaſon, *tis not a good Plea, by ſaying 
he was Impcached or Indicted generally of High Treafon, and no Averment can 
poſſibly help it. For it appears by the Impeachment *cis not for the ſame, and ?cis 
rather to be intended that it was not, but the Impeachment being general, that they 
went upon a Declaratory Power, in the Statute of the 25th of Edw. the 3d,which 
reſerves to them the Power of declaring Treaſon at large, and not upon that which 
way be trycd here inan Inferiour Court upon a particular Statute. . I ſay, my Lord, 
they ought to have pleaded it certainly, which they having not done, *tis Fatal 3 and 
I pray your Judgment upon it, and I hope they are ready to make good their Plea. 

Mr. Sol.Gen. My Lord, That that we do fay toit,is, That this Plea is neither 
good in Matter nor Form, and if it had been pleaded never fo formally, perhaps we 
would have demurred to it : But as now it is pleaded, i is not Formal, and there- 
fore we pray it may be over-ruled. The Exception we take to it in point of Form, 
we think 1s Fatal; for there is no Man that pleads an Indi&tment or an Impeachs 
ment in another Court, but muſt ſet forth the Indi&ment in the Plea, which is nor 
done in this Caſe, and we take that to be fatal to it. For a Mn that willplead axter 
foitz acquit, mult {et forth the Indictment and all the Proceedings of the Court up- 
on that IndiQment, this is the conſtant pleading in all Caſes, and particularly+in 
Vaux's Caſc, the 4th Report 3 who ever will plead awter foitz acquit, muſt ſet forth 
the Record, betore it will requirean Anſwer to be given to it. | 
 L.Ch. F. What do you fay to it Gentlemen, for the maintaining of your 
Plea ? 

Mr. Williams. This is that we fay, my Lord, We hope your Lordſhip, and 
the Court in this Caſe, will nottye us up preſently ro come and argue this Matter. 
One thing I would mention, becauſe it hath been (aid, there was never ſuch a Pre- 
cedent, I think tothis Purpoſe; the Precedent of Ellizr's Caſe is very full in it, 
Mr. Attorney is pleaſed tolay, he never found chat any Plea to the Jurifdition did 
require a Demurrer, but was over-ruled or allowed by the Court preſently z . But 
that Catc is plain to the contrary upon that veiy Matter. Ic was an Indi&ment 
brought againſt E//zes for fome Miſdemeanours committed by him in the Houſe of 
Commons, this being pleaded to the Jurildicton of the Court, the Attorney General 
at that time faid it was not to be received, that was the Matter he infiſlted on then, 
that ſbould be rejected 3 but the Court did then, as you do now, over-rule the A4ts 
gorney in if,and put him to demuir. 

L.Cb. F. We havedoae the ſame for you, 
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Mr. IWilliams. Thcn, my Lord, here is a Precedent that Mr. Attorney hath not 
ſ:en ; Now for tine, the Court in that Caſe did not tye the Counſel up to argue 
the Pl-a prelently, but gave them time till the next Term. We ask not fo hard a 
thing of the Court, as lo long a time in this Caſe, only here isa Man's Life mn Quetti- 
en4 ?tts indecd for Treaton, and fo it is of Conſequence to the King, and tnere is 
alf> the Piviledg of Parliament conſequently concerned in it ; What time your Lord- 
th/p, and the Court thall think reaſonable for us to be ready in, we leave it to your 
Lordthip; wed«tign not to delay at all, only we delice a reaſonabl: time. Your 
Lord(hip did in the Caſe of Plunkee, give him time tor his Tryal till next Term, 
which isas high a Treaſon as this I am ſure, 

L.Ch. F. You would have Pcople think you have ſirange meaſure in this Caſe, 
thatycu have not the ſame time given to you that was given to Plunket 3 Pray conlt- 
der, you objedt thele things as tho the Court were hard upon you, totye you vp in 
puint of time, Is your Caf: like Plunker's? pray give us leave toclear our. Accounts 
a5 we go along) he is brought trom Ireland hither, is Indicted tor what he did in a* 
nother Kingdom, and it is by Law he is fo Indiced indecd, but he b.ing kept clole 
Prifoner, aid not knowing what tim: he ſkould be brought to a Tryal, he dehires 
eine to ſend for his Witacfſcs, who are to be brought over toclear him of the Trea- 
ſon; Could wcein Juſtice deny ict him, or could there bea ſhorter time than next 
Term given him, when his Witneſſes are in another Kingdom, and it would be a 
fortnight or three Weeks before, poſſibly, he could have his Witnefles here? This I 
mention, becauſe you will needs make uſe of ſuch a Cafe, that is no more like yours 
than any thing that is the fartheſt different fromit, yet you will have the Caſe to 
meaſure with your Calc. | 

Mr. #illiams. My Lord, I know itis in the Diſcretion of the Court, and as 
your Lordihip did what was juſt tor Plunkee, to you will to. this Perſon, I know 
you will do.-what is right to every Body. We are Counſcl aflizned by your-Lord- 
ſhip, and we doubt not but your Lordſhip will be juſt tous, and give us a reafonable 
time tO argue it. 

L. Ch. F. Look you by the way, Mr. Williams, 1 muſt te]l youz when we 
affigned Counſel to Mr. Fitz Harris, we expected that Counſel ſhould conſider the 
Plea, ſo as to beableto maintain it, when they come to plead it here 3 for that rea- 
ſon we gave him time to plead it, fo ashe would fiand by it, What needed we elſe 
to have alliyncd him fo much Counſlcl in fuch a Caſe as this is, but that he ſhould be 
ready ? and why you ſhould now hope that we will give you a longer time for Argu= 
ment in ſuch a Caſe, I fce not. Conſider, whether in Diſcretion you think longer 
time ought to be expi&cd upon ſuch a Plea as this is. 

Sir Fra. Win. My Lord, wewill not take upon us to preſcribe, nor to mention 
any time in particalar, weleave that to the Diſcretion and Judgment of the Court, 
buc this I think, we may pray according to the Duty we owe to our Client, upon 
your Loxd(hip's affigning us of Counſel. We could not foreſee till to day, what the 
King's Counlcl would do, whether Mr. Attorney would take Iſſue upon us of xull 
ziel Reeard, or upon any of our Averments, We could not foreſee, whether he 
would demur to us or not. I know your Lordſhip will be as favourable to us as you 
can, not having thoſe Papers or fight of thoſe Records that were neceſſary, and 
would have expedited this Matter, our time was all ſpent in forming of the Plea 3 


' and we could not prepare particular Matter in Law todefendit. Weare as ready 


as can be expited, and we have been as induſtrious to prevent any delay, as any 
Perſois could be in our Condition : Therefore it may be, we have had a general 
Contideration of the Plea, but now weſte where the doubts do lye upon it ; *Tis 
a Mattcr of Law pleaded to the Juriſdiction of the Court, I do nct indeed love to 
cite Precedents upon what is plain, but withal, I do not love co ſay things upon a 
fudden arc plain, without Conflideration: But this I will ſay, as *tis now upcn this 
Demurrer joyned, it is a Caſe well worth our taking care of, and yours coo, I muſt 
lay it with your Lordſhips leave. Thercfore, it in the Caſe of my Lord Hollis, 
which was but upon an Information,and that but for a Miſdemcanour,and tho it was 
a Plca vircctly to the Juriſdiction of the Court,and certaivuly they came prepared,for 
they were all at Liberty, and had reſort to all Papers and Books before the Plea 
pleaded, which wecould not have, yet the Court was pleaſed to aflign them time, 
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and give them a large time, IT hope we hal have ſome reaſonable time. I do not 
ſpeak it that we ſhould have ſo long time ; but I humbly befeech your Lordſhip, 
that we may do our Duty to the Court and to our Clicnt, that we may have a 
lictle time. It is true it is a great and a horrid Treaſon, but it is as true here is 
the Life of a Man concerned init; we do not affc& delay at all, bur hope you will 
not deny ns. what time 15 realonable, 


L. Ch. F. Look you, Fle tell you, you might if you had pleaſed, have entitu- - 
led your {tIves better to have had time, to ſpeak to the Plea, if you had pleaded 0+ 
ver to the Treaſon, then we could have given you time ro have ſpoken fo it, and 
not delayed the King at all 3 but you have thought tit not eg plead over. I muſt 
confels, I did expect you would have pleaded over, as you LOS have done, and 
I thought you wovuld. Therefore having notdone it, ic is in our Conlideration, 
wheth:r we will gtve you time, and what time we will give you. 


Mr. I/2!lop. It is under your Lordſhips Favour, according to the uſual courſe of 
modern Pracice. I have been an unprofitable Attendant here near forty years, and 
for'my part, I did never yet ſze {o {witt a Proceeding as this is now, it is as (wifc 
as Lightning : Ic isa very extraordinary thing, we might well conceive, that no- 


thing more ſhould be expected from us, than what is utua!, and that we ſhould not 


be pur out of the ordinary Proceedings antiently indeed, as your Lordſhip did ob=- 
ſerve the other day, they pleaded Ore tenus, and then the Proceedings were very 
quick ; now indeed it is otherwife, modern, and what we may call anticat Pra- 
Ctice too, hath made an Alteration from that Method : And we humbly pray, we 
may not proceed, but according to the rate of modern Practice. My Lord, where- 
as they are pleaſed to call it a frivolous Plea, I believe it is a Plea of the greateſt Im- 
port that ever theſe Gentlemen came here about, whatſoever they are plzaſcd to 
ſay. Butyour Lordſhip knows, tae Life of a Man is the greatcti Favourite in Law, 
and that to be a molt antient and wiſe Rule, de morte bomins nulla eſt cuntatio longa. 
And fince we could not reaſonably expe to be thought to come provided in this 


Caſez we humbly pray, that your Lordſhip will allot us ſuch a reaſonable time, as 
your Lordſhip ſhall chink fit. 


L. Ch. F. Come l:t me propoſe this to you, will you plead over ? 


Mr. Pellexfen. My Lord, I will give you an Anſwer to that, we cannot do it. 
When we were together, we did conſider, whether if we ſhould plead over,it would 
not defiroy the Plea, and we were of Opinion that it would deſtroy the Pleaz we 
cannot plead over but we give up the JuriſdiQion, le is as indifferent and light to me 
as any Body, to beforced to argue it now butasto the Matter of it, I bclieve, no 
Body can ſay, they ever ſaw many Inſtances of the like Nature : Therefore, pray my 
Lord, let us not go on fo haltily with it, for we could not foreſee, what tince we 
know, how it would be with us, I did not think they would have demurred, but 
now 'tis come to that we muſt make the beſt ofit. We have pleaded- this Plea 3 if 
you will not be pleaſed to give us leaveangd time to be prepared fo argue it, you 
mult take it as we are able, fince we can't have time to make our elves 
able. - : | 


L. Ch. F. Certainly, Mr. Pollexfen, in favorem Vite, ic would not hurt the 
Plea to plead over. | | | 


Mr. Attor. Gen. My Lord, If your Lordſhip pleaſe to favour me a Word 


in this Caſe, I hear ſeveral things urged, particularly initancing in modern 


Practice, If chat Gentlemen will ſhew that ' in any Caſe the King and the 
Court were ſo Indulgent to give four days to plead to the Juriſdiction of 
the Court, then he will ſhew me ſome thing of modern Practice which 
I know not, but if chat Gentlemen will remember modern Practice in a 
great Nobleman's Cafe, for whom he was of Counſel 3 it was told 
him, It he would debate the Point of Law, he muſt do it preſently : 
| They 
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They never would givc him time to prepare for his Argument, there was no ſuch mo» 
deru Practice then. - I would delire him to give me one Intiance, that when Gentle- 
men are alſign:d of Counſel to plead a Matter to the Juriſdicion, and deal ſo with 
the King's Counſel as they have deale with us, not to let us fee the Pleatill now, the 
modern Pracice hath becn ro give them any time. For them to lay that they couid 
not foreſee what we would beat : Could they not foreſee the Points of Law ? Could 


They not torefee a plain Caſe ? But they donot take off the greac Matter that he that 


doth plead to the Juriſdiction, ought to have the Record ready in his Hand 3 but my 


Lord, we lay our Thumb upon that which is our Exception, they have pleaded no 
Impeachment of any Crime, that can appear to be the ſame with chat for which they 


rc indiced,! that is the Point. Is there ſuch difficulty ? did not theſe learned Gen- 
themen think, Could they not foreſee that we ſhould look into their Plea, that it: 
{hould be legal, ther:$.rc I did and do pray your Judgment ? If they had pleaded and 
{{t forth the Record truly, as it isand as it ought to be fer forth, in caſe they would 
have any benehit by it, we would have given them another Anſwer z but it it be 
done purpoſely, as it is done with Artitice, I am bold to ſay, for theſe Gentlemen 
know how to plead a Record as it ought to be, and how this ought to be pleaded co, 
[© out the Court of a Juriſdiction of a particular Crime. - They lay, the Life of a 
Man is concerned,and lo > the Peace of the Kingdom concern:d too in the Lite of as 
great a Traitor as cver was tried in Weſtminſter Hall. Forif his Trealon had taken 
cife&, certainly the Kingdom had been very near embroyled in civil Wars by this 
time, Theretore the whole Peace of the Kingdom depends upon his Lite, and 'it 
deperds upon the clearing ofthe whole Matter, And Ichallenge them again,if they 
can ſhew me any Inſtance of the like Nature. That of Ellint's Caſe that was men= 
tioncd, it was an Informationz and to Pleas upon Intormations there have been De- 
murrers, but to Indi&ments found by twelve Men, we do not meet with any De- 
murrer any whrrc to a Plea tothe Juriſdiction. But I pray your Judgment, that 
he may plcad in Chief, for 'tis but a Reſpordes ouſter, and it theſe Gentlemen defire 
to take time, I hope you will not delay the King by giving Countenance to ſuch a 
plain imperfe& Plea, and for thoſe high Matters they talk of, that will be the Cone 
{cquence they cannever core in queſtion upon this Plea. 

Mr. Sol. Gen. My Lord, I have but one ſhort word to that which is now in que- 
ſion, Our Exceptions to the Plea we offered and opened before : the Queſtion is 
now, whether they ſhall have time to argue this Plea z And the Arguments they 
ule for longer time, is, the Life of a Man, and they could not be prepared on a 
{udden; becauſe they knew not what we would do. For the haſty proceedings that 
have been in this Caſe, which they clamor of, I think they havelictle reaſon to ſpeak 
{o, fince that hath been done in this Caſe, that never was done in any other. He 
hath had threedays time toconfider, whether he will plead to the Juriſdiction of the 
Court, which never was done to any, and fo great a Favour, that he is ſcarce en- 
tituled to any farther Favour : Does any Man believe that they are not prepared ? 
Do not Gentletncn when they contider of a Plea, confider upon what Grounds they 
Plead ? And does not that let them into the whole Matter where the weak parts of 
the Plea are, and what may be objected againſt it. I am ſure that theſe Genelemen 
are of that Confzderation, that no Man does believe they would put in this or any 
Plea, without having conſidered before-hand what todo. And then, when they 
bave put in a Plea upon great Conſideration, no Man is to think that they are un» 
ready to maintain it. Our Exception is ſhort,and they dobut talk in general Terms 
that they are unprepared, and they have no reaſon to expe this Kindneſs from the 
Court z eſpecially fince they uſed Mr. Attoraey at this rate, they gave him not the 
Plea, but only a Nore, to tel] him they would do that which they ſaid four' days be- 
fore, and no mores if they had done regularly, they ſhould have brought 
Mr. Attorney the Plea, and left a Copy with him, and dcfired him to conſider of 
it. But we do not pretend we are ſurprized for all this Uſage, we ſee the 
Pica here, and we fce the Faults of it, and we have demurred to it, and tell 
them our Exception, ſure they ate better prepared than *tis poſſible for the 


Ning to be, yer we arc ready 3 and we hope you will grant them no longer 
Lice 


Mr. Ser}. 
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Mr. Serj. Fefferies. Will your Lordſhip be pleaſed to ſpare me one Word, I won- 
der at what Mr. Wallop-ſecrns now to urge, concerning the Life of a Man that is con- 
cerned in this Caſe 3 ?tis true the Life of a-Man is concerned, which is a deer thing 
tothe Law 3 but certainly the Life of the Government is more dear to the Govern- 
ment,and all Courtsof Juſtice,than the Life of any one ſingle Perſon. And I am ſure, 
this one Perſon hath done as much as in him lies, to (irike at the Life of the Govern« 
nent, in caſe this be true, that is laid to his Charge. Now to make this Caſe like 
to Plunket's the other day,is ſtrange, I think your Lordſhip hath given an account 
of that. For hath he pleaded to the Fact, Not Guilty, as Planket did ? We that arc 
of the King's Counſel, would in common Charity hope, that he is not Guilty 3 but 

- I am ſure, if he be Guilty, no Exgliſh Man can think that he deſerves to live 3 why 
then ſhould we be fo fond ofa Man's Lite, that hath been Guilty of ſuch a Fa as 
this ? For Example ſake, ſurely, if that be the thing in queſtion, we ought to have 
ſpeedy Juſtice executed upon a Man that deſerves no Mercy. Your Lordſhip was 
pleaſed to take notice of another Circumſtance in the Caſe of Plunket : He was In- 
dicted, he was Arraigned, and was to have had his Tryal in Ireland, and was to 
fetch his Witneſſes from thence 3 all theſe things were in that Caſe. He deſired 
time to conſider what he ſhoald plead, but your Lordſhip finding an Indi&tment 
found againſt him, according to the Rules of Juſtice, over-ruled that matter he ſug- 
geſted, and made him plead Not Guily betore ever you admitted him to debaye any 
thing of that Fack, And then it appearing to your Lordſhip to be in another King; 
dom, and that it was impoſſible, in regard of the hazards of the Winds, and Scar, 
to get over his Witnefſes in a little time 3 your Lordſhip gave him time, but you 
pave him as firait a time, as could be conſiſtent with the Rules of Juſtice, and as his 
Caſe would bear. Now, my Lord, this being offercd ina Caſe of that expectation, 
which the Caſe before you ſeems to have 3 We delire the diſpatch of it, as much as 
wecin- Incaſc the Man be Innocent, God forbid but he ſhould be acquitted; but 
if he be Guilty, God forbid he ſhould live a Minute. 

L.. Ch. F- Surely you don't take the Caſe, Gentlemen, to be a Caſe of fo much 
Difficulty, as to deſerve long Conſideration 3 we did expc& truly, that you would 
have been ready to have maitained your Plea. 

Mr. Filiams. My Lord, wedo not detire any long time, be pleaſed to give us a 
day or two or three, as you pleaſc. 

L.Ch. F: *Tis ſaid, *tis in a Caſe wherein the Life of a Man is concerned, *tis 
true here is the Life a Man, of whom till he be found Guilty, we ought to have 
Conſideration, as we would of any other whatſoever, For we have no reaſon to 
conclude him Guilty, till we hear him, and we are to be indifferent till we hear the 


. Evidence, - therefore notwithſtanding the Indictment,” we ought to weigh his Life 


as we would another Man's, till he be found Guilty, We in our ſelves, do not ſce 
there isany ſo great matter of Neceſſity, for time to conſider of this Caſe, yet I muſt 
tell you, fince they pray it, Mr. Attorney, we are inclincable to give them a day or 
two's time to conlider of it, and ſee what they can ſay to maintain this Plca, But 
then, Gentlemen, if we do ſo, you muſt take notice, we will call you to plead 
preſently after our Judgment upou the Plea. 

Mr. /illiams. My Lord, we have nothing to do with the Fat of this Caſe, we 
arc only to ſpeak to the Plea, | 

oa es Maynard. Pray how then is your Life ia queſtion upon the decition of 
eni1s rica! 

L. Ch. F. Brother, they do not ſpeak as to this Plea, that it hazards his Life, 
but the ſubjetia materie, upon the deciſion of it; fuppoling Judgment be againſt the 
Plea. Therefore, Mr, Attorney, we do think fitto give him till Friday Morning, 
and he ſhall be brought hicher then again by the Lieutenant of the Tower; then we 


will hear theſe Gentlemen : and if they do not ſhew us any confiderable Matter to 


maintain the Plea, they muſt expe Judgment preſently. 

Mr. Attor, Gen. That certataly will be too long a time, pray, my Lord, they 
ought to have been ready now 3 it they will beplealed to be ready to Morrow Mor- 
ning, I pray it may go off co no further time. | 


; H 


Mr. Tuft; 
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Mr. Juſt: Fonesr: There is a neceſlity, my Lord, I think that it ſhould be (o, 
for there isa long Tryalat the Bar here on Friday. | 
Mr. Williams. That is a very ſhort time indeed. 
Mr. Fuft, Fones. You mult be ready to Morrow Morning. | 
Mr. Iilliams. Uvlcſs, my Lord, you will give us a little more time, you had as 
good give us no time. : ; 

L. Ch. F. It ſcems the bufine(s of the Court is ſuch, on Friday Morning you can't 
be heard. | 

Mr. Fuft. Fones- Either it muſt be to Morrow Morning or Saturday, . and that is 
E xch:quer-Chamber day. | 

Mr. Sol. Gen. My Lord, Ibclicve they are not in haſte. 

L. Ch. }. Mr. Attorney, We would give them a reaſonable time, but yet we 
would do nothiag that might make unneceſſary dclays inthis Caſe. 4 

Mr. Attor, Gen. I pray, my Lord, let it be no longer than till to Morrow, and 
chat is morethan ever was given in ſuch a Caſe. I know it was denycd in my Lord 
Staffird's Caie, they would not give the Counſel any time, but would make tnem 
argue preſently. | | | 

L.Ch. F. * As to that, Mr. Attorney, every Caſe ſtands upon its own Bot- 
tom. 

Mr. Serj. Jefferies. My Lord, we have your direion for to Morrow Mor- 
ning, 

Gr Fra. Wit. No, No, my Lord, we hope not fo. 

L, Ch. }. Look you Gentlemen, to acconmodate you, the Court does think fit 
thus to do 3 we. will be here on Saturday by leven a Clock in the Moraing; on Fri- 
day wc can do nothing, for there is a long Tryal at Bar, that will take up our time :; 
But on Saturday we Will be here by cight a Clock fitting, and expect you to be here 
by that time, aad we cannot afford you then long time to argue in 3 becauſe it is 
an Exciiquer Chamber day | 

Mr. Attor. Gen. If Judgment be againſt the Plea,they muſt plead preſently then, 
that we may not loſe the Term for a Tryal. | 

L. (b. F. You muli take notice of that, by the Rules of the Court, they muſt 
doit, Mr, Attoruey. If our Judgment be agaiuſt them, the courſe of the Court is 
ſo, we can't rule it one way or another, | 

Mr. Serj. Fefferies. But then, they ought not to pretend they have no notice, 
their Witneſſes axe out of the way, and fo hinder the Tryal. 

Mr. Fuft. Foner. No, No. 

Mr Pitz-Harris. My Lord, Idefire, I may have theſe Lords come to me, my 
Lord of Eſſex, my Lord Salisbury, my Lord Mayor, your Lordſhip, and Sir Robert 
whey it to perfect my Diſcovery. I have ſomething to diſcover to your Loxdſhip 
and them. | 

L. Ch. F. Your Diſcovery of what do you mean ? p 

Mr. Fitz Harris. Ofthe Plot, and of the Murder of Sir Edmendbury Godfrey. 

L. Ch. F. We did cxamine you about the Murder of Sir Edmondbury Godfrey, 

rp Fitz-Harris Your Lordſhip went away in haſte, before I had cold all I 
could ay. 

- : mg F. Weasked you ten times, whether you had any more to ſay, and you 
aid No. 

Mr. Fitz-Harris, My Lord,” I was in Confufion and Confternation, 1 ſcarce 
Knew what your Lordſhip (aid to me, ; 

L.Ch. F. We were not in haſte, we asked you often that Queſtion, 

Mr. Fitz- Harris, It was haſte to me, becauſe I was not provided of the Queſtii- 
ons you asked me, 

| Mr. 7xjt. Dolben. To ſome of the Queſtions we asked you, you anſwered rea- 
dily and freely, but to ſome we could not get a poſitive Anſwer by any means» 

Mr. Attor. Gen. My Lord, he told me hc was not in England then, and that he 
knew no more than what he had diſcovered. 

Mr. Fitz- Harris, Did I ſay ſo, Mr. Attorney? 

Mr, Attor. Get» Yes, you are the Man; 


Mr. Fits;« 
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Mr. Fitz-Harris. I can bring twenty Witneſſes, I did not tell you ſo, and I can 
bring 500 Witneſſes, that T was in Town then. | 

L.Cb. F. Licutenant ofthe Tower,take your Priſoner, and be here before ejght 
a Clock on Saturday Morning, F 
Six Fra. Win. My Lord, now I deſire we may have a Copy of the whole Re. 
cord. ET . 

L.Ch. F. Not ofche Indi&ment, butof the Plea and Demurrer, you may- 

Sir Fra. Win. But, my Lord, I hope you will let the Indictment be read upon 
Saturday, becauſe Mr. Attorney hath fixed his Exception upon part of the. Indict- 
ment, which is the Libel that he calls the particular Treaſon, and Idclire it may be 
in Court. | ; = | 

L. Cb. F- It ſhall be, and if you have any occaſion of Reference to it, we will 
look upon it, we are all upon our Oaths, and muſt'take heed that no Prejudice be 
done to the King; as well as to ſce the Priſoner have no unfair thing put .upon 


Then the Priſoner was carried back, to the Tower. 


; PORS + PT _— 
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On Saturday the 7th of May, 1681. My. Fitz-Harris was 
brought to the Bar of the Court of King's-Bench, about eight 
a ( lock in the Morne. 


Mr. Williams. Ay it pleaſe your Lordſhip, Iam aligned of Counſil for this 
B” Perſon, Mr. Fitz-Harris, the Priſoner at the Bar. 

Mr. Attor, Gen, My Loid, it you pleaſe, I will only briefly acquaint them with 
what our Exceptions are, that they may apply. themſelves to them. 

L. Ch. F. Look you Gentlemen, I mult tell you, all our time is ſtraic enough 
for this Matter, for we are all of us to be by and by with all the Judges in the Ex- 
chequer Chamber 3 therefore we pray this of you, we will abridge no Man's ſpeak- 
ing what is material for his Client, but we defite you will keep to the Matter, and 


' the Points in Queſtion between you, and ſave our time as much as you can. 


Mr. Attor. Gen. That is the reaſon, my Lord, why I would la} my Finger upon 
thoſe Points, that will be the Queſtions between us. Now the Exceptions I take 
to the Plea, aretheſez This is a Plea to the Juriſdiction of the Court, and ſome of 
our Exceptions are fo the Form, and one is to the Matter. To the Form, my Ex- 
ceptions are theſez Firſt, we ſay, that the general Allegation,that he was Impeach- 


. ed, de Alta Proditione, is uncertain, and too general, Ir ought to have been parti- 


cularly (et out, that the Court might judg, whether it be the ſame Crime 3 and it is 
not helped by the Averment. And the next Exception I take toit, is, here is no 
Impeachment alledged to be upon Record, I mentioned this the lati time,and look- 
ing more ſtrictly into it, I find, *cis ſo as I ſaid ; For they come and make a general 
Allegation, that Firz- Harris, ſuch a time, was Impeached, Impetitus fmit, by the 
Commons, before the Lords, Que quidem Impetitto in pleno robore exiſtit prout per 
Recordum inde, &c. Now, my Lord, there is no Impeachment mentioned before ; 
And que quidem Impetitio, 1s a Relative Clauſe, and if there be no Impeachment 
mentioned before in the Plea, then there is nothing averred upon the Record, to be 
continued or diſcontinued, for Impetitio, does not aRtively ſignify the Impeaching, 
or patlively the Perſon Impeached, but it fignifies the Indictment or Impeachment; 
that Infirument which contains the Accuſation, and which is to beand remain upon 
Record. Therefore, when they come and ſay, he was Impeached, and afterwatds 
alleds, us quidem Impetitio rernains upon Record, that cannot be good ; It a 


' Plea ſhould be [rdiGatus fuit,and afterwards they ſay quod quidem Indiftamentum,S&c. 


It cannot be good, for the Relative there js only 1]]Jufive, Theſe are our Excepti- 
ons to the Form, For the Mattet of it, *cis a Plea to the Juriſdiction of the Cotire, 
atd 


28 
and with ſubmiſſion there the Point will be, Fe: a Suit depending, even in a 
Superior Court, can take away tne Juriſdiction of an Inferior Court, who had an 
Original Juriſdicion of the Cauſe, of the Perſon, and of the Fact, at the time of 

* _ the Fac committed. What uſe might be made of it, as a Plea, in Bar, might be of 
another Confideration, but whether this be enough to make ic amount. to ſuch a 
Plea, as will take away the JuriſdiQtion of a Court, that had an Original Jurifdicti- 
on ? that's the Queftion betore you. Theſe are the Exceptions I rake, and do in. 
fiſt upon : And I defire, my Lord, the Counſel will apply thern(clves to theſe Ex- 
ceptions, to anſwer them, and when we have heard what they can ſay, I hope to 
give them an Anſwer. | | | | 

Mr. //illiams. My Lord, I am affigned of Counſel for the Priſoner at the Bar, 
Edward Fitz- Harris, who is Indicted here for High Treaſon, and hath. pleaded a 
ſpecial Plea to the Juriſdiction of the Court : And I muſt crave leave to fiate his 
Caſc upon the Indictment, the Plea to the Indictment, and the Demurrer to the 
Plea. And theCaſe, my Lord, upon the whole Record ſtands thus ; He was In- 
diced this Term, by one of the Grand Jurie's for this County, of High Trealon, 
As to the Indi&ment, it capnot be expected I ſhould fate the Parts of it, it being 
an Indid&mentI never ſaw To this Indiment thus preſented, Fitz- Harris hath | | 
p!caded thus: That he ought not to be compelled to anſwer to this Ind:Fment, || 
becauſe, that before the Inditment was found, at a Parliament held at Oxford, the 
21ſt of March laſt, he was impeached by the Knights, Citizens, and Burgeſles, of 

H the Houſe of Commons in Parliament Aſſcmbled, in the Name of themſelves, and 

s. | of all the Commons of Eng1a14, of High Treaſon 3 and that this was before the 

| Court of Lords in that Pariii.cnt. He ſays further, that this Impeachment is re- 
maining in full force, and «tic t, before the Lords in Parliament, prout per Recordum 
inde int” Record, Parliamenti rer1anens plenuis liquet &f apparet. Theſe are the Words 
of the Plea ; And then he avers,:i... tne High Treaſon mentioned in the Indictment, 
and the High Treaſon ſp: citicd in the Impeachment, are one and the ſame. And 
he further avers, that he is the ſame Fitz: Harris named in that Indictment, and 
mentioned in the Impeachment. And afterthe Averments, he concludes, to the 

Juriſdiction of the Court 3 Whether upon all this Matter, they will proceed any 

turther againſt him, upon this Inditment, and demands the Judgment of the Court 

to that purpoſe. | 
Upon this Plea Mr. Attorney hath demurred generally, and we that are of Coun- 

{el tor the Priſoner, have joyned in Demurrer with him. Now in this Caſe, which 

chus comes before you, for your Judgment upon this Plea and this Demurrer, I 

take theſe things to be admitted. | | I 

Firſt, That the Priſoner ſtands Impeached, by the Commons of England in Par . 
liament Afſembled,of High Treaſon. Secondly, That the Impeachment thus made 
by the Commons, in the Name of themſelves, and of all the Commons of Exgland, 

before the Lords in Parliament for Treaſon, is now in being. Thirdly, Which I 

omitted in che opening of the Plea,that this was done ſed in Legem & Conf. Parlia- 

menti, and being fo, remains in plenis ſuis Robore & Effeftin; And more particularly 
this Plea does refer to the Record, for the Parts and Circumſtances of the Impeach- 
ment, prout patet per Record inde inter, &c. So that it does refer the Impeachment !! 
it felt to the Record,and tells you this is among the other Records of that Parliament, 

all this is admitted by the Plea» Fourthly, And moreover, | that this Treaſon, for * 

= $8 | which he ſtands Impeached before the Lords, and the Treaſon tor which he flands * 

5's Indicted before this Court, are one and the ſame Treaſon, and no way diverſe, and 

OE | ſo they are the ſame numerical thing, and there is no manner of Diference. And 

T7 | that this Perſon Fitz-Harris now Indicted, and the F:1z- Harris In peached, cre 

wm one and the ſame Perſon, and no way diverſe. And wiiha!, my Lord, it appears 
plainly upon the Record, that this Impeachment was depcading before : the In- 
dictment found for the Parliament was the 21/t of March, and it appears by the 

Record,this is only an Indi&ment of this Term. And another thing I wult entreat | 

you to obſerve, my Lord, it does not appear but that this Parliamcar is ſtill in be= + 

ing, for any thing to the contrary in the Record, and as I take the Caſe, then it 

mult be admitted 10 to be. 
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So then I take the Plea to be in ſubſtance thus, though Mr. Attorney was 
pleaſed to except to both the ſubſtance and the form 3 but in ſubſtance the 
Caſe is thus : Here is a Perſon Impeached in Parliament, by the Commons in 
Parliamznt for High Treaſon, before the Lords in Parliament ; and for 
ought appears that Parliament ſtill in being, and this impeachment ſtill de- 
pending : Then here is an Indictment for that very Treaſon; whether your 
Lordſhip now will think fit in this Court to proceed upon that Indictment is 
the ſubſtance of the Caſe I ſhall ſpeak to the form, by and by. | 

My Lord, by the way 1 think it will not be denyed, but that the Commons 
in Parliament , may Impeach any Commoner of Treaſon before the Lords in 
Parliament, I take that to be admitted. And Ido not find that Mr. Attorney 
denys jt or makes any doubt of that, for I think that was the Caſe of Tre/ils- 
an and Belknapp, who were Impeached in Parliament, by the Commons before 
the Lords: | am ſure my Lord Chiet Juſtice Vaughan does in his Reports in 
Buſhell's Caſe ſay ſo, and upon that Impeachment of the Commons one of 
them was executed, and the other banilhed in Parliament. My Lord, I cite 
it not merily , butl1 cite it as Authority. Indeed 1 do not go ſo far as to cite 
the Parliament Roll, it was in the time of R:ch. the 2.1 have not ſeen the Roll of 
late truly, but 1 am ſure 'tis upon the Roll, and there "tis to be found. {ny 

Since then [mpeachments of Commoners will lye in Parliament, here then 
My Lord, will be the Queltion, whether this Court may proceed upon an In- 
diftment for the ſame offence the Parliament was for. And here 1 ſhall diſtin. 
gviſhupon Mr. Attorney ; he does allow the Parliament to be a ſuperior Court, 
but admitting that he ſays, though it be ſo, yet the inferiour Court having 
Original Juriſdiction of the Perſon and the Canſe, it may proceed notwith- 
ſtanding an Inditment in the Superior Court : And Ergo, he, does inferr 
that this Court may proceed upon an Indictment, notwithſtanding an Im- 
peachment in Parhament. 
* My Lord, Iwill compare alittle the Caſe of an Inditment and an Impeache 
ment, and ſhew you how manifeſtly they differ. I do take the Caſe of an 


Impeachment not to be the Caſe of an Indiftment, and ſo the,Principle that 


Mr. Attorney hath taken is wrong, and the ground of that Argument wrong, 
1 cannot” fay *tis like the Caſe of an Appeal, but I. may ſay the Caſe of an Ap- 
peal is like the Caſe of an Impeachment. For in an Appeal of Murder, pods 
the Indictment be Capital and the ſame that is given upon Criminals proſe- 
cuted for the King, yet it is at the ſuit of the party, as 1n this Caſe tis at the 
fuit of the Commons, and ſo'tis an intimation of, and Analogical to, and 
bears the reſemblance of an Impeachment in Parliament; I will not compare 
an Impeachment to an Appeal,, but I will fay an Appeal imitates an Impeach- 
ment. And'ris as plain as can be, becauſe Appeals are proper to Courts in 
Weſtminſter- Hall, and*tis at the ſuit of the party, the Proſecution and all the 
Procels is ad inſtantiam partis, io is an Impeachment at the ſuit of the Com- 
mons. An Indictment 1s found upon the preſentment of a Grand Jury who are 
Sworn 41 inquirendum pro Domino Rege pro Corpore Com. And *tisa miſtake in 
the form when *tis ſaid & pro Corpore Com. for it is not for the King and the 
body of the County, but for the King for the body of the County : But now an 


| Impeachment in Parliament is otherwiſe, "tis not in the Name of the j King, bur 


in the Name of the Commons in Parliament and of all the Commons in England, 
wherein it ſuites with an Appeal which is at the ſoit of the party, ſo that 'tis 
like an Appeal and not like an Indi&tment : an Indictment is for the King , an 
Impeachment for the people. And as it is in its nature and conſtitution diffe- 
rent, ſo'tis in the proſecution alſo, for that is by the Commons of England , 
they are the proſecutors in effef, but now in all Indiftments they are pro- 
ſecutced always by the Kings Attorney, or by ſome perſon in the name of the 
King. We are now arguing upon the Methods and forms of Parliament, 
therefore I muſt crave leave to inſiſt upon thoſe Methods more particularly. 
The Commons they bring vp the Impeachment to the Lords, the Commons 
they profecute the Impeachment, they manage the Evidence upon the Tryal, 
and when the Lords have conſidered of wy and have found the fat, the Com- 

| | mons 
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mons tome and demand Judgment, and Judgment is given at the Prayer of 

the Commons, and no otherwiſe, and there are no proceedings by the Attor- 
neys. Indeed there have been attempts by Attorneys to proſecute perſons 1a 

Parliament, by exhibiting Informations in the Parliament, but what ſucceſs 
they have had 1 leave to them to conſider that are concerned, and have read 

the Rolls of Parliament. But it is not ſafe to alter the old ways of Parliament; 

therefore I take it under Corre&ion, that it is out of the road of Compariſons, 
when they will compare an Indictment and an Impeachment together, for 

they do not agree but differ extreamly. oo 

L would then offer you ſome reaſons why this Court ought not to proceed upon 

this Indi&tment : I take it, it does not become the Juſtice of this Court ro weak- 

en the Methods of proceedings in Parliament, as this Court will certainly do. 

For if you will admit this to be the courſe that I have open'd, your proceedings 

will alter it. When there is an Impeachment depending in Parliament for 

Treaſon, if your Lordſhips will admit there may be an Indictment here aſter- 

wards in this Court, and proceedings in this Court upon that Indiftmeat, *tis 
to alter the Method of Parliament proceedings, and to ſubject the Method of 

their proceedings there tothe proceedings of this Court. And what the 

Miſchief of that will be, I muſt leave co your Lordſhip. As I open'd it be- 
fore, 'the Methods of both Courts are different, and their proceedings very 

much vary, I think 1 need not trouble your Lordſhip with that, We all know 

it very well in the main. Indiftments in this-Court are to be tryed by a Jury, 
where a Verdict muſt be given preſently. There is but very little time for giv- 
ing the Evidence, or for making Obſervations for the Crown, or for the pub- 
lick, and in order to bring it to the Tryal, there muſt be an immediate Plea 
of Guilty or Not: Guilty. Now if the proceedings of Parliament were ſo ſud- 
den, there might be a great ſurprize, and great offenders paſs unpuniſhed, be- 
cauſe the Proſecutors had not greater time to inſpect the Records that might 
de of ayail in the Caſe. Therefore in Parliament *tis quite otherwiſe, there 
is time for Deliberation and Conlideration, there are many references, and 

many Examinations, which are matters of Deliberation, and Conſideration , 
which q png ah great deal of time - But here you are ſtraitned not only 
in time, but bognd up to ſtrift Rules, and ſo are ſtraitned in your Methods 
and forms of proceedings, as Mr. Attorney would here tye us up to the forms 
of little Courts ;, but it is not fit that the Juſtice of the Kingdom and the high 
Court of Parliament ſhould be crampt by the Methods of an Inferior Court 
and a Jury. So you will then ſubject the Methods of proceedings in Parlia- 
ment to the Courts in Weſtminſter- Hall, and what the Conſequence of that will 
de is worth the conſideration. 

' Another reaſon I would humbly offer is this, My Lord, the Parliament is the 
Supream Court certainly, and this Court is every way inferior to it, and it will 
de very ſtrange that thar Supream Court ſhould be hindred by an inferior ; For 
the Higheſt Court is always ſuppoſed to be the wiſeſt, the Commons of England 
in Parliament ave ſuppoſed to bea greater and a wiſer body than a Grand 
J uy of any one County. The Peers who are the Judges in that Court are ſup- 
poſed to be the wiſeſt Judges, as the Commons the wileſt Inqueſt. Will the Law 
of Ergland now ſuffer an Examination, Impeachment and Proſecution for Trea- 
ſon to be taken out of the hands of the greateſt and wiſeſt Inqueſt in England? 
And will the Law of Eglarnd ſuffer the Judicature upon this Proſecution to be 
taken out of the hands of the wiſeſt and greateſt Judicature, and put it into 
the power of a ſmaller Number of Judges, or of an inferior Jury ? Ido think 
It does not ſtand, My Lord, with the wiſdom of the Law or of the Conſtituti- 
of of the Government. 

Another thing is this, My Lord, the common argument in any extraordina- 
ry Cafe,there is no Precedent for this way of proceeding: *tis my Lord Cokgs argu- 
ment In his Comment upon Lzeleron, fol. 108. and in the | th. Inſt. fol. 19. in 
his Comment upon the HighCourt of Parliament. And he takes occaſion to 
ſpeak it upon the account of that Precedent, the Caſe of the Indictment againſt 
the Biſhop of Wincheſter, and of that againſt Mr. Plowden, and he ſays this 
was 


(31) 
wns never practiſed before. Therefore it ought not to be, fo he infers, and 
puts a black mark upon ir, by ſaying *cis a dangerous attempt for inferiour 
Courts toalter or meddle with the Law of Parliaments ; for the words Ireſer 
my ſelf to the Book, 1 dare not venture to repeat them upon my memory. 
So in this caſe, in regard that it never was done from the beginning of the world 
till now, the 33 year of this King, I may ſay, it being wirhour Precedent, there 
is no Law tor ic. | 

My Lord, there is another miſchief that will certainly follow upon this, 
and that too runs upon the Compariſon of an Appeal and of an Indiftment. 
In the Caſe of an Inditment tis in the power of the Prince to pardon that 

Indiftment, tp pardon the puniſhment, and-to pardon the offence, but in the 
Caſe of an Impeachment, Irake it ro be otherwiſe, as *tis in the Caſe of an 
Appeal. And My Lord, if your Lordſhip will take this Cafe out of the pow- 
er of the Parliament, and bring it into this Court where the offence may be 
pardoned, You do by that means ſubje&t that offence, and that method of 
proceedings which would make it without conſent of the party vgs 
not pardonable by Law, to a Pardon: and this may be of dangerous conle- 
quence to the publick, that crimes that are heinous and great 1n themſelves, 
mighty bulky crimes, fit for the coniideration of a Parliament, be they never 
{0 great, never ſo dangerous to the Government, yer ſhould by giving this 
Court a juriſdiction, and poſſeſſing it of thele caules, expoſe them ro the 
will of the Prince; and ſo thoſe crimes which are impardonable by methods of 
proceedings in Parliament, would become pardonable by proſecution in this 
Courr, | . 

Now My Lord, for my Authority, that Impeachments are not pardonable, 

E would only hiat a little, to.compare it to the Caſe of an Appeal, as Pewryr 
and Corbetr's Caſe in 3 Croke, Hill. 38 Eliz. fol. 464. There was an Appeal 

of Murder; upon which he is found Guilty of Man-ſlaughter, and Not Guilty 

of the Murder. Then there was a Pardon pleaded of the burning in the hand, 
or of the puniſhment ; it is not plain in the Book whether the Pardon was af- 

ter the Verdidt or before ( that I can't be clear in) bunt however there was a 

queſtion whether the Queen couſd pardon the burning in the hand, however 

it was there allowed, but there was an exception. My Lord Coke, who was 
then Attorney General, took, that the King could not pardon if it had been 
an Appeal of homicide, and he concurr'd with the Court in that opinion ; 
but Appeal being for Murder, and the Verdi&t of Man-ſlaughter, they 
paſſed over the queſtion for this reaſon that I have mentioned, That the appeal 
was not for Man ſlaughter, it was for Murder, and if he had been found guilty 
of the Murder, it was nat in the power of the King to pardon him, ir being 
at the ſuit of the party. So the opinion of that Book is, and of the then Ar- 

torney General. . 

Thus I have flatcd the thing, and the conſequences of it, and it is not fit 
for me to dwell upon it : You will conſider of it 1 am ſure. | 
Another thing I would ſay is this, if your Lordſhip ſhonld meddle with 

| this way of proceeding, it will invert the Law in another thing ; for 'tis a 

principle with us, That no mans life is to be put twice in danger for one and 

the ſame thing: I will then put the Caſe thus, If your Lordſhip ſhould proceed 
upon this Inditment, and this perſon ſhould be acquitted upon it, 1 amin your 

Lordſhips jadgement whether that acquittal will bind the Lords in Parlia- 

ment; if that will not bind them, but they way ſtill proceed on the Impeach- 

ment, then you invade that common right which every Engliſh-man by the 

Law ought to have preſerved to him, that no perſon ought twice to be brought 

m queſtion for one and the ſame thing: And fo, My Lord, you make a man 

ro run the riſque of his life twice by Indifting him in this Court , where, 

though he be acquitted, the may be called to an account again, if the Law be 
fo. And if the Lords in Parliament ſhould be of opinion,for they are the Jadges 
of that Cafe, that the acquittal will not be binding ro them, then a mans life 

15 brought. in queſtion twice upon the ſame account. 
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My Lord, I now come to this, the Time, how unſeaſonable a thing it is, 
and how dangerous to the Government; I take it to be a critical thing row ar 
this time to make [uch attempts as theſe are. There are Lords now that lye 
under Impeachments of Treaſon, rhe higheſt Treaſon | think that ever was 
contrived; and upon this Impeachment one Lord hath been convicted and 
executed. Suppole upon the diſſolution of that Parhament that impeached 
the late Lord Srafford there had been an Indilment againſt him for one and 
the ſame Trealon ; and by the ſame reaſon thac this Court may proceed, his 
Majeſty may appoint a High Steward to try by a Jury of Peers : For the 
Court held before the High Steward is as much a Court as any Court of the 
Kingdowe, except that of Parliament. | ſay, ſuppole the King had appoint- 
ed an High Steward, and that Lord High Steward had proceeded againſt my 
Lord Stafford, I think my Lord Stafford had been alive at this day. For in 
the caſe of Treaſon your Lordſhip knows there muſt be two Wirtneſles; and [ 
am ſuce there came in freſh Teſtimony againſt my L.Seaford after the ſecond Par- 
liament after the Impeachment. . 1 appeal to thoſe Noble Lords that are here 
if it were not ſo; and had it not been for that freih Teſtimony that came in 
afterwards, pollibly my Lord Sraffora might have been alive at this time. 
And the Lords in Parliament, as 1 obſerved in the beginning, whea they find 
an high crime before them, when they find ſucha general contagious delign to 
ſubvert: the Government, and yet they cannot come to cut oft rhe principal 
agents in this deſign, becauſe perhaps there may not be two Witneſſes in 
ſtritneſs of the Law at the firſt, *tis the wiſdome of a Parliament to delibe- 
rate and to take time. The good Queen who was uſed to ſay, Truth was the 
daughter of Tine, and Time would produce Truth, Ferias filia temporis. If 
then there had been any any ſuch haſty proceedings as in this Caſe, I doubt 
my Lord Srafferd had been now alive. Now then for theſe Lords that are 
now in the Tower, if your Lordſhips do go on in this way, do you not © 
ſucha gap as may be a ground to dehyver them by the ſame Juſtice (1 ſpeak it 
under correction here, and I only offer it to your qudgement, for ] have not 
had many hours to conſider of it , but your Lordſhip will think well of it, be. 
fore you give any Judgement; by the ſame Juſtice) the other Lords may be try- 
ed by another Courc? This | offer in point of reaſon, that this proceeding 
will be very hard, | and is an imprudent thing, -if not an illegal proceeding. My 
Lord, I am ure it will have this effect, it will ſtir up a queſtion between the 
juriſdiction of this Court, and the Court of Parliament. For inall probability 
if this perſon ſhould be acquitted,, the Commons and the Lords too will look 
into it. They are a Court that make a ſurvey of the proceedings of all other 
Courts, and they will examine this proceeding, or at leaſt may do. And if he 
be found Guilty, bere is the power of the Commons in Impeaching, and the 
Juriſdiction of the Lords in Tryal and Judgement taken away by an Inferiour 
Court to them, and ſo ſtir a queſtion between this Court, and that higheſt of 
Courts, the Parliament. And what will be the conſequence of that, the judge- 
ment of that queſtion will be in the Superiour-Court, for there is no middle 


* Court between this Court and the Parliament to judge of it. Therefore I ſub- 


mit it to your Lordſhips. bt 0 ths | 

Theſe are the things which Ioffer to your Lordſhip in point of reaſon, where- 
of ſome goto the prudence of the thing, ſome to the reaſon, and ſome to the 
ul conſequences that may happen upon it, and I think many tothe illegality 
of the act. And now this being ſaid in the general, I come to the -particulac 
exceptions made by Mr. Attorney as to the form of our Plea. _ 

He was pleaſed to ſay, That this Plea was a plain frivolous Plea, which is his 
exception in general, and he gave you. three reaſons for it at firſt, and does 


now inſiſt upon the ſame for ſubſtance, 


One was this, and he inſiſted upon it at this time, This Plea does not ſet 
forth any Record of an Impeachment, nor the particular matter of ir, ſo 
as this Court may judge of the reaſon of it, and he compares itto the Caſe of 
a Plea of auter foirz, acquir. If a man hath been. Indicted and acquitted, he 
may plead it in another Court that hath Juriſdi&ion of the cauſe, if he be again 


Indicted 
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Indicted for the ſame matter, but My Lord, firſt of all 1 take this Plea to be 
well pleaded in form, and in the ſecond place, if there be any informality or 
defect ( which I do not take it that there is, but if there were any ſuch thing) 
I take it 'tis of another conſideration, which the Court will deliberate before 
they give their Judgement on. | 

Bur I ſay in the firſt place, I take it to be a very good Plea, and that it is 
good according to the pleading of auter foitz. acquir. In pleading of a general 
Act of Parliament, we need not ſet forth the whole AQ, bur reterr to the Re» 
cord, and that will depend upon the Method of lmpeachments in Parliament , 
which I am of opinion being the General Law of Parliaments, this Court 
ought to take Cognizance of. In the Caſe of auter foitz acquit, there is firſt an 
Indictment, proceeding of the Court upon the Plea, a fair Iryal and a fair ac- 
quital ; and aRecord of all this matter. If now this Perſon come to be Indi- 
Cted again for the ſame offence, there is a Record for him to plead that will 
ſhew forth the whole matter,and if he does not plead that Record, *tis his own. 
default.But in this Caſe here is no ſuch Record to plead, and there is the miltake, 
upon which Mr. Attorney hath gone all along. And you mult in this Caſe 
be governed by the Rules and Methods of Parliament, which is this, the Com- 
mons in the name of themſelyes, and of all the Commons of England , Ime 
peach ſuch a perſon, and they bring up this Impeachment to the Lords in ge- 
neral, and there they have Liberty to preſent Articles in due time after due 
Conſideration, which ought not tobe done haſtily. All this is no Record, 
ſuch as may be had in the Caſe of ater foitz, acquit; for firſt, the Impeachment of 
the Commons is no Record , when 'tis brought up to the Lords, there is only 
an entry into the Journal for the Lords, that ſuch a day, ſuch a perſon came. 
from the Houſe of Commons, and Impeached ſuch a one. And you are not 
to expect the ſame itrit Method, and form of proceeding as in other Courts, 
the Courts of Weftminſter-Hall, or inferior Courts. Your Lordſhip in this 
Caſe, muſt be governed by ſuch a proce:ding as is in Parliament. And muſt take 
it asit is,and we have ſaid enough, and as much as can be in our Caſe. We haye 
not indeed ſer forth an Indiftment, a Plea, a Yenire facsas, &c. For there isho 
ſuch proceeding in Parliament, but there was an Impeachment, by the Com- 
mons in the name of themſelves , and of all the Commons of England before the 
Lords, that it is :» pleno robore & Effettu, and that it was Pendn legem , 
& conſuetudinem Parliamenti, prout patet inde inter Recorda remanen. Gc. And hero 
3s enough. For when we refer you to a Record; that is as much as if we bad 
ſet .forth the Record it ſelf, for we tell you there is ſuch a Record, and we 
point you to the place where you may find it. So wetake it, tis a very full 
Ptea, and if not, "tis as much as any man can plead inſuch a Caſe, though it 
be not pleaded particularly. 

And My Lord, that your Lordſhip is to judge in this Caſe according to the 
Methods of Parliament , I depend upon the authority of My Lord Coke, 1 will 
repeat you fome of his words, ſpeaking of the Law of Parliaments, he ſays, 
and he berrowed it out of Fle:a : That this high Court of Parliament proprizs 
ſuis Legibus. Et iſta lex ab omnibus querenday 
a multis irnorata, CF a paucis Cognita. But he tells you, and certainly he ſays 
true init: Whoever will be learned in the Law of Parliaments, muſt repair 
to the Rolls of Parliament; and give me leave to cite his Opinion, which I 
hope may be of great weight with this Court : It is inthe fourth Inſtitutes, fol. 
15. Heſays for any thing moved or done in the Houſe of Commons, it ought 
to be determined, adjudged and diſcuſſed by the courſe of Parliament, and 
not by the Civil Law, nor yet the Commons Laws of this Realm, uſed in more 
inferior_Courts, which was declared ſo to be ſecundum legem & conſurtudinem 
Parliamenti, concerning the. Peers, and the like pars ratione for the Commons, 
and that ſtops this Court in our Caſe : For ſo it is ſaid in this Plea, which is the 
matter you are to be goverged by,that it is ſecundum legem & conſuetudinem Park a- 
ments. He tells you further there is no' notice to be taken of any thing 
faid or done in the Houſe. of Commons, but by the Report of that Houle, 
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th. and fo the Book is expreſly : And he goes on, this is the reaſon that Judges 
ought not to give any opinion of matters of Parliament 3 becaule it 1s not to 
be decided by the Commons Laws, but ſecundum legem & conſurtuainem Par- 
liamenti. So hetells you, you are bound by the Methods of Parliament, and 
I nced not preſs the thing much after his authority, for he was learned in Par- 
liament matters. | 

But I would crave leave to mention a Caſe that was lately in this Court , 
and that was the Caſe of My Lord of Shafteshury, who was brought by Habeas- 
Corpus to this Court, and upon that Habeas- Corpus, it was thus geturned, 
that he was committed by order of the Lords in Parhament; there to remain 
during the pleaſure of the King, and of the Houſe of Lords. And this for an 
high Contempt commirted in that Houſe : Upon this return we unliſted, 
that My Lord ' might be bailed , becauſe it was uncertain , the pleaſure 
of the King or the Houſe of Lords ; and upon reading the Order there is no 
Crime exprelled, but only in general for an High Contempt. I ſpeak it not 
for the particular Cafes ſake, but to apply the reaſon of it to our Cale, the 
reaſon then given by the Judges, Mr. Fuſtice Fones will pleaſe to remember 
it (for it was particularly declared by him ) why they could not baile 
My Lord, was this: He was pleaſed to ſay, we in this Court take notice of 
the Court of Exchequer, and other Courts in Weſtminſter- Hall, and it would be 
ſtrange, if we ſhould not take notice of the Courſe of Parliament, ' and 
Houle of Lordss And if you ate bound ſo to doin other Caſes, you are bound 
to doſoin this: And if without pleading you take notice of the Courle of 
thoſe Courts, you will alſo take notice of the Law of Parliaments, and Cuſtoms 
of Parliaments : and ( that I may make uſe of itto our purpoſe in this 


Caſe )we need not par ticularly ſay ſecundum legem & conſuetudinem Parliaments in 


hec, inſtancing in this, and that, and t'other particular, but the Court is to look 
into it, without my pointing to the particular Law of Parliament. So that 
My Lord, here is ground enough before the Court, and 1know the Court will 
look into it before they give judgement. | 
The ſecond Exception is this, that it is not ſaid in the body of the Plea, 
that Fitz Harris is impeached for this Treaſon, but it comes in only in the 
Averment. Now My Lord, as tq that we muſt purſue the Impeachment as it 
is in the Lords Journal : *tis for Treaſon generally there, and *cis ſaid to be 
ſecundum legem & conſuetudinem Parliaments, which goes to all, and there is a 
Record of it among the Records of Parliament, and Mr. Attorney hath con- 
feſſed it by the Demurrer. | 
And that this isthe ſame Treaſon we do Aver in fat, which alſo is con- 
felled by the Demurrer, and your Lordſhip will ſee by the Records and forms 
of Entries in Parliament, (that I may not. repeat things over and over again)that 
this is the Courſe, and Method of Parliaments. | | 
— Mr.Attorney hath fancied an Exception of Grammar, an Adjective for a Sub- 
{antive,but I takeit to be as well as any man can plead in this Caſe. For what 
ſays the Priſoner ? The Knights, Citizens, and Burgeſles in Parliament aſſem- 
bled, did Impeach me, which Impeachment is ſtill in force before the Lords. 
I take it to be as plain as can be : If they did impeach me, then there was an 
Impeachment ;/it can bear no other ſence. | | 
My Lord, another Exception, and which was thought a ſtrong one the 0- 
ther day, and ſtrongly urged, is, that the King may chuſe his Court, and they 
compared it with the other Courts, but there is the miſtake that runs all along in 
this Caſe.” Tis no doubt the King may choſe his Court for his own aftion and 
ſuit,but the Impeachment isan Impeachment of the Commons, and their ſuit is to 
be tryed no where elſe but in Parliament. And the Caſe that was the other day 
cited by Mr. Attorney, for this purpoſe is true, ofthe perſon that was arraign- 
ed for Treaſon, and had been Indited and arraigned in Ireland, and he may be 
arraigned and tryed here,there is no Queſtion of it;but to ſay therefore that this 
isa Conſequence from that Rule, that therefore he will chuſe whether he will 
proceed in Parliament upon the Commons Impeachment, and put a ſtop tothe 
proceeding of the Parliament, by proceeding in* this Court, Itake to be a great 
Non fequithr. = | | 
My. 
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My Lord, I have offered theſe Reaſons, as to the form of the Plea to maintair. 

it. Now as tothe Precedents, I would a little ſpeak what hath been done in 
the like Caſe, where this Court hath taken hold of Cauſes, and the proſecution 
of the Court hath been ſtop'd by Pleas tothe Juriſdiftion, and what hath been 
done upon thoſe Pleas ; Whar doom they haye had, I will hint ſome of hem 
to you. | 
There wasa Caſe mentioned by your Lordſhip the other day, the Biſhop of 
Wincheſters Caſe, 3 Eaw. 3. | dare not ſay that [have looked upon the Parlia- 
ment Roll, but my Lord Coke tells us he hath recited the Record, de verbo «: 
verbum : in the 2. Inſtitutes, fol 15. there are all the proceedings, it was not ar 
Indictment, for my Lord Coke contradifts that, and fays it was a declaration ; 
there the Record ar large ſets forth, that the Biſhop of Wincheſter was attached ro 
anſwer the King, for that whereas at a Parliament held at Sarum, it was or- 
dained per ipſum Regem ne quis ad dom. Parliament. ſummonitus ab eodem recederet 
ſme licentia Regis. And that this Biſhop in contempt of the King , receſſie 
without leave of the King ; I think *tis rather an aCtion than a Criminal pro- 
ceeding, what ſays the Biſhop to this? He comes and ſays, f quis deliquetu 
erga Dominum Regem in Parliamento alique, in Parliamento debet corrigi & emen- 
dari & nou alihi in minore Curia quam in Parliaments, &c. What becomes of 
this Plea ; *tis ſtrange there ſhould be ſuchan Inhibition, that no man ſhould 
depart without leave of the King, and the Biſhop be punifhed for it, we do 
not find-any Judgement was given, nor would they venture to doit. My 
Lord Coke hath a mark upon it, for this very reaſon it looked as if there was 
a deſign to weaken the Parliaments, by bringing their proceedings into Weſ?- 
minſter-hall, but they would not do it, they would give no judgment for the 
King , but for ought appears the Plea ſtood. 

Then there is the other Caſe of Mr. Plowden, and many more in primo > 
fſecunda Phil. and Mar. where a great many of them, ſome whereof were Bur- 
geſſcs, and they ſubmitted, but he did not. The Information there is this, that 
theſe perſons were ſummoned to the Parliament, and departed from thence, 
without the leave of the King and Queen, though it was prohibited by them 
that any ſhould depart, moſt of them ſubmit to a Fine, and if it had reſted 
there, it might have turned to the prejudice of the Commons as an example. 
But Mr. Plowden, he pleads as one that underſtood himſelf, and the power of 
Parliamentsand their proceedings very well,and conſiders the time to have plead- 
ed in, ſays he 1 continued in the Parliament from the beginning to the end of 
the Parliament, but he relies not there, but he brings 3 trayerſe full of pregnan- 
Cy, and if our Plea be faulty theirs was 100 times as faulty, Abſque hoc that he 
the ſaid Edmond Plowden, the ſaid day and year, during the faid Parliament with- 
out Licenſe of the ſaid King and Queen, and the Court aforeſaid, did contem- 
tuouſly depart in Contempt of the ſaid King and Queen, and their Command- 
ment and inhibition, and to the great detriment of the Common-Weal and 
State of this Kingdom , &c. All theſe things he pleads, which your Lord- 
ſhip knows to bea very 1ll traverſe ;, and yet this Caſe continued all the time 
of that Queen, andthe Court would never give judgement in it. This was in 
primo,) & ſecundo. and yet it appearing upon the face of the Information, that it 
was a Cale that concerned the Commons, the Court would not give judgement 
for or againſt the Commons as long as the King and Queen lived, 

There 1s a later Caſe, and that is Elots Caſe 5 Car. there is an Information 
againſt My Lord Hollss, Sir John Ellior, and many more : and there is a Plea put 
in to the Juriſdiftion of the Court; I have a Copy of My Lord Hollss's Plea, 
and *tis in a manner as faulty as Plowdens Plea, but the Court in that Caſe does 
go, not upon the inſufficiency of the Plea, but gives judgement generally that 
this Court had a Juriſdiftion, the aſſault happen'd in Parliatnent, and the 
words were ſpoken there, and upon the Demurrer, they gave judgment upon 
the whole matrer ; what became of that judgement ? We know very well, it was 
reveried 19 of this King: And pray obſerve the proceedings in the reverſal 
given againſt My Lord Hoell;s, and the reſt 
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;ament, yet they were obſtinate and would not plead ; for they thought the 
rhe oem A A bly hard judgment, and this being a Plea in abatement, judg- 


- ment waspiven for want of a Plea oyer. - Itmay fall out in this Cafe, thar this 


may be obſtinate, and not plead over, if you [ould give your judg. 
ng wc" this Plea. In Elliors Caſe they were fined ſeverly, and they 
continued under this judgment in Priſon, and' 1n execution for the Fine a greaC 
while, and they were delivered; by what I cannot indeed jultifie in all irs 
proceedings, I mean the long Parliament, but what was done In 19 of this King, 
1 think is good authority, which none can ſay but was a Parliament as uſctul 
to the King, and Kingdom as ever could be : In that Parliament the Commons 
examined this judgment ; I ſpeak becauſe I have it in my printed Book, tis in 
Croke Car. 1 confels *tis not in the firſt Impreſſion, bur it 1s inthe 2. Edition 
that I have, and theſe are the == In Jt. EE 
Lord Chief Juſtice. What Cale 1s that. +1 - | 
Mr. Pore hay in Croke, Car. but the Reverſal was in 19 of this 


King- 


Can a Caſe of that time be reported in Croke. 1 

Mr. Williams. 1don't ſay ſo abſurd athing. If your Lordſhip will have pa- 
tierice to hear me, Ile tell you what ſay. My Book which is the 2. Impreſſi- 
on of Croke, refleting upon that Caſe in 5 Carols, does publiſh the Votes of 
the Houſe of Commons about it, and the Reverſal of the judgment, in the 19. 
of this King. There the proceeding is this, md 1 is given tothe Houſe 
of Commons, that there was ſuch a Caſe publiſhed, which did Derogate much 
from the priviſedge of Parliament invading the Liberty of ſpeech, and the 
Houſe of Commons conſidering the Conſequence,ordered the book to be ſent for 
and read, and taken into Conlideration and debated; and upon Debate the 
Houſe came to this reſolution, Fhar the judgment againſt E!/zore and others 
is an illegal judgment and againſt the freedom and Liberty of ſpeach, and this 
Vote they ſend up to the Lords, where 'tis confirmed and reſolved in agreement 
with the Vote of the Commons. And by the way in Anſwer, to a Paper 
that is commonly ſpread about by the name of the Obſervator : I ſay the Com- 
mons come toa Reſolution, and paſs a Vote which is not indeed a Law, and 
when they have done that, they may tranſmit their opinions to the Lords, and 
deſire them to concur; then the Lords and Commons haye a Conference up- 
on it, and at the Conference the Commons reaſons are delivered, which the 
Lords take up with them to their Houſe and debate them. Then they come 
toa Reſulution to agree with the Commons. Afterwards upon this Reſolution 
of both Houſes they go regularly to work, by Writ of Error to reverſe 
the judgement. And if it ſhould fall out in this Caſe, that your Lordlhip 
ſhould give judgment againſt the Plea, and this perſon ſhould be obſtinate, 
and not plead over, and thereupon your Lordſhip give judgment of death 
upon him, 1t may come to be a very hard Caſe ifa Writ of Error ſhould be 
brought in Parliament, to reverſethis judgment, and it ſhould be reverſed 
Es the party is dead. Therefore it will be of great Conſequence in that par- 
ticular. 

My Lord, I'le mind you of one old Caſe; it was 20 of R:. 2. a perſon there 
preſents a Petition to the Commons in Parliament, and it ſeems there was 
jomerthing ſuggeſted in the Petition, which did amount to High Treaſon, as there 
may be ſome Petitionor ſome Complaint. againſt a great Miniſter that may 
contain an Inſinuation, as it were of High Treaſon ; he was indicted out of 
Parliament for High Treaſon, and was or Guilty, and by the grace of the 
ardoned, but becauſe the Commons would not lye under that 
Precedent of an lavaſion of their Priviledge, though he was a perſon without 
doors, that prepared the Petition, and no more hurt done to him, but the pro- 


Secution, he being pardoned the judgment was voided. 


:Lord Chief Juſtice. Where is that Puthorttge 
Mr. Williams. 20 Ri. 2. Ro. Parl. 12. An yoy will find it in the Argument 
of Selden's Caſe, publiſhed in Ruſhorth's CollefAions, fol. 47. and 48. 


Lord Chief Juſtice. Was the judgment given, do you ſay rg. of this King ? 
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- And now My Lord, 1 have done with the ſubſtance of the Cafe, with my 
reaſons for the matter and for the form. In this Caſe here is the Life of a 
perſon before you, here is the right of the Commons to Impeach in Parlia- 
ment before you, here is the Judicature of the Lords to determine that 1Im- 
peachment before you, here is the Method and proceedings of Parliament before 
you,and how far you will lay your hands upen this Caſe, thus circumitantiated 
we muſt ſubmit to you, but 1 hope you will proceed no further on the 
Indiftment. | | | 

Lord Ch. Fuft. Pray Gentlemen let us alittle direCt you, not to ſpend our time 
about that which is not to the purpolſe,or that is not in the Caſe; here is nothing 
of the Commons Right to Impeach in Parliament before us, ner of the Lords 
Juriſdition, nor the Methods of Parliament in this Caſe, they are things quite 
foreign to the Caſe, and the marrer in hand, which is, whether this Plea as 
Thas pleaded, be ſufficient to protect the Priſoner, from being queſtioned in 
this Court, for the Treafonable matter in this Indictment before us. There- 
fore you ought not to ſpend time in things that are not before us to be conſi- 
dered , being out of the Caſe : For we have nothing rodo with any Priviledge 
of Pariiament, or of either of the Houſes, here at this time. 

Mr. Juſtice Jones. And Gentlemen there is nothing at all here, of any fact 
done in Parliament that can be inſiſted on here, nor is there any Complaint 
2gainſt Mr. Firz Harris, for any thing he hath done in Parliament. All Mr Wills- 
ams Precedents run to that; but this is for a thing done without duors. 

Lord Chief Fuftice. We ſpeak to you to come tothe point, which is the 
duty of all Courts, to keep Counſel to the points before them : "The Sole 
| matter before vs is whether this be a good Plea, to Oulte this Court of a Jus 

riſdiftion, which otherwiſe unqueſtionably, we have of this matter. | 
x Mr. Wikiams. 'Tis a hard matter for the Barr to anſwer the Bench, My 
ord.” s | 

Sr. Fra. Waning. My Lord, Iſhall purſue your direction as well as my under- 
ſtanding will give me leave, and fave your time as much as 1] can, bit the 
Court having aſligned us of Counſel, you will give us leave to ute our diſcre- 
tion, keeping as near as we can to the points of rhe Caſe, and to the Pleading, 
But if upon the reaſoning of this Caſe, other Parliament Cafes fall in, I hope 
you will give me leave to cite them tor maintaining our Plea. "The Plea here 1g 
to the Juriſdiftion, and conſiſts of two parts; firſt matter of Record., which is that 
an Impeachment is depending in the Houſe of Lords; (for fo it mui be taken 
upon the pleading as I ſhal} manifeſtly prove ) the ſecond is matter in pars 
( viz.) the Averment that the Impeachment, and Indictment are for one and 
the ſame Treaſon, and thePlea is madeup of theſe 2 parts, together with 
an Averment that the perſon is the ſame. The Kings Attorney hath been 
pleaſed to Demur generally to us, and I am ſure that if our Plea be well. and 
tormally pleaded, all the matter of fact is confeſſed by the Demurrer. 

Mr. Attorney did to my apprehenſion make but one Objection the other day, 
and he ſtill inſiſts upon it, That here jsa Record too generally pleaded, and they 
compare it to the common Caſe of an ater forrz acquit , upon another Inditt- 
ment ; bur I hope to make it evidently appear, Thatit is in no ſort a parallel 
Caſe. The matter which I conceive is confeſfed by the Demurrer, is that there 
is an Impeachment by the Commons of England of High Treaſon againſt Firz 
Harris lodged in the Houſe of Lords ſecundwm Legem & conſuetudinem Par- 
liamemi. And that the Treaſon for which he was Impeached is the ſame 
Treaſon contained in the Indictment, to the which the Priſoner hath 
row pleaded. Upon this matter of fact ſo agreed , the general Queſti- 
on is, | | | @ 

- Whether an Impeachment for Treaſon, by the Houſe of "Commons, and 
ſill depending. be a ſufficient matter to oult the Court from proceeding 
upon an Indiftment for the ſame Offence. My Method will be, ſhortly to ſpeak 
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Lord Chief Faſtice. Pray let us give you ſome direttion, that 1s not the que= 
ſtion,noc can come in Queſtion :in the Caſe;you miſtake the points of the Caſe. 
Sir Eran. Winning. Why My Lord! T1] TY 
Lord Chief 7uftice. The Queſtion is whether you have pleaded ſufficient 
matter here to out us of our Juriſdiction. It is to no purpole to put Queſtions 
in the Cafe that are not in ic. ” | 

Sir Fran. Winning. My Lord, lknow the Caſe is very nice and tender on all 
fides, and therefore may very well bear an interruption ; however [ expreſs'd my 
felf, my mneaning is the ſame with your Lordſhips. The Method chat [ſhall 
nproceed in will be this, I will ſuppoſe the Cafe before you had becnofan Im- 
peachment, containing the ſpecial Treaſon for which he is now ladicted. I 
will ſhew in the next place, Thatas it is now pleaded, 'tis as available as 
if the Impeachment, in the Houſe of Lords had mentioned the particulac 
Treaſon. [| ſhall thea give ſome reaſons why it is ſo, and mention one or 
tive Precedents , that have not yet been cited. Twoofthe Kings Council 
did agree thatthey would not make a doubtof the Plea , if there had been a 
particular Impeachment, and therefore 1 would, by conſidering what would be 
the reaſon of that Caſe, apply it particularly'to the preſent Cale. The Houſe, 
of Lords is a Superior Court to this : And is agreed to bethe Higheſt Court of 
Record in the Kingdom, Plawden 3 89. Co. Lite. log, 110.9. Ce. i Prefar. And. 
thea I am within the Common Rule of Pleading, according to the differences 
taken in Sparries Caſe, 5. Co. 61. and 62, That aſur firſt Commenced in an In-. 
ferior Court cannot ſtop a ſuit in a ſuperior Court though ſubſequent, but a ſuir 
in a SuperiourCourt,may be pleaded to ſtop the! procedings of one that is lafeor. | 
And though ir may be objected here, that the Parliament is determined and di-, 
flolved, and ſo there would be a failure of Juſtice:z yet this Objection is of ao 
force, for if once the ſuit be well Commenced in the Superior Court, it can- 
not after go down to the Inferior : And what is begun in one Parliament; 
may be determined in another ; ſo is the Caſe 4 Eaward 3. 7». 16. of the 
Lord Barkeley, and thoſe that were accuſed for the death of Edward the 2. 
And though jt was objected there, as hath been here, that by this means there. - 
might be a ſtop of Juſtice, by the Diſſolution of the Parliament; yet the ſhort. 
and the true anſwer is, that it 1s in Law to be preſumed Parlianteats will be: 
called frequently; to conſider of the buſineſs of the Kingdom, and redreſs grie- 
yances, according to the ſeveral Statutes made for that porpoſe, 4. Ed. 3. 
CAP. 14. 36 Ed. 3. cap. 10. I ſhall labour this no farther, but taking it as the 
common Rule of pleading, that a Record in a Superior Court may be plead- 
ed, to ſtop a proceeding in an Inferior : I ſhall come to prove that this Record 
is wellplcaded and could not be otherwiſe unleſs Mr. Attorney would 
hate had us plead what is falſe ; this being the truth of the Cale ;, for the Com- 
monsdid Impeach Mr. Fi:z Harris generally of Treaſon, as *tis the Courſe of 
Parliaments for them to do,and in our veryPlea we alledge that he was Impeach- 
ed ſecundum legem & conſuetudinem Parliamenti,and ſo Mr. Attorney hath confeſſed 
by * the Demurrer, and if they aiay prefer an [mpeachment in general accord- 
to the Law and Cuſtom of Parliament ; why then fo far- it aiuſt be allowed 
that we have pleaded well that he was Impeached of Treafon. it is very true 
My Lord, If a man will plead generally that he was Indidted of High Trea- 
ſon, this would be ill, becauſe the Court cannot take it otherwiſe than he has. 
pleaded it,and ſuch a general Indiftment would be altogether void and therefore 
no Averment could make it good or oPply that generality and uncertainty. 
But an Impeachmenit gEnerally for Treaſon, is good and warranted by the 
Law 'and courſe of Parliament, and ſoconfeſs'd by the Demurrer. And fo. 
your Lordſhip will take it to be, and will give Credit that all is regular in the 
procecdings of that High Court: ' You will preſume even in the Eccleſiaſtical 
Courts( as My Lord” Coke ſays in the 4th. Report) that all things arerightly, 
done, when they haye a Juriſdiction a fortiors you will believe the greateſt. 
Court in the Kingdom does proceed regularly. My Lord Cobe.- in the 4th. 
Inſt. fol. 14. and 15. does ſay what the Law and Courſe of Parliament is, the 
Jadges will never intermeddle with; They always leave it to the Parliamenr 
who 


(39) 
who are the Superior Judges, and areto determine the matters before them. 
For they take norice that the Courſe of a Court, is the Law of a Court , 
as "tis 1n Lee's Cafe in the 2, Report, inthe Caſe of the Exchequer. And 
therefore if a genecal Impeachment js ſecundum legem & conſuetudinem, which is 
confeſſed by the Demurrer in this caſe, rhen you muſt take it for granted 
that the Parliament proceed rightly,and tharſuch a general [mpeachmenr is fuffi- 
cient in Law. There is a famous Caſe that ſtrengthens what | ſay, 11 Rs. 2 ai. 
Ret. Parl. par. 2. the Caſe of the Lords Appellants. You will find it allo 
cited in ARiuſhworchs Col. part 1.in the Appendirx, fol. 51. Treſillan and others 
were appealed againſt for Treaſon, and both the Judges of the Common, and 
of the Civil Law were by direCtion of the King called to adviſe of that matrer. 
And they did all declare that the proceedings in that Caſe were neither 
agrecable tro Common Law , nor Civil Law. But the Lords in Parlm- 
lament faid it did not belong co the Judges of the Common Law, or Civil 
Law, To guide them, bur that they ought to proceed according to the Courſe, 
and Law of Parliaments, ( which are the werds of our Plea ) and that there- 
fore no opinion of theirs, ſhould out them' of their Juriſdition, or alter the 
Courſe and Method of proceedings. My Lord, this Caſe is very remarka- 
ble, bur I will goa little further, the Judges in all Ages have been lo ſar from 
taking vpon them to judge of the Laws and Cuſtoms of Parliament, that they 
have denied to anſwer when their Advice has been demanded, and infiſte! up- 
on it, that they were not proper Judges of ſuch matters, as in 31 #4"; 
Par. N. 26. For there among other things the Judges were: deinanc - *ae- 
ther the Speaker of the Houſe, during the Adjournment of Parliament might be 
arreſted, they deſired to be excuſed from giving any opimon; for ſaid they, in 
this great matter they ovght not interpoſe, it being a matter of Par- 
liament. 0G | 
In the great Council primo & ſecundo Jacobs , about the Union of both King- 
doms, the Judges refuted to give their opinions upon ſeveral Queſtions pat 
to them, deſiring to be cectifed for that ſuch things' did-not belong to rhem, 
but were matters fit for Parliament only. My meaning is to infer from henee 
that ſince It 1s pleaded here to be according to the Law, and courſe of.Par- 
liaments, and Mr. Attorney hath acknowledged it, that now your Lordſhip 
is forecloſed from further meddling with this Caſe, itappearing upon record 
ro be a matter whereof you cannot judge. Ob Ot OP 62 fo 
Bur the objeCftion 1s, that admit the Impeachment ſhould be taken to be ac. . 
cording to the courſe of Parliament, yet it is ſo general that the Courtcannat 
judge upon it: I anſwer, that *tis evident the Impeachment was not far no- 
thing, 'tis moſt certainly to be preſumed, that ſuch a body 'of men as the 
Houſe of Commons would not Impeach a man for no Crime. # Firz Harris 
Avers by his Plea, that it was for the ſame Treaſon, for which the Jury have 
found this Bill againſt him - Now this Averment makes . the matter as clear 
'to the Court, as if the Impeichment had mentioned 'the particular 
Treaſon. | LE TRE 1 ER [ors hl 
Every days Experience ſhews that Averments, which araconſiſtent with the 
Record are good , aud are of neceſſity to clear the Fatt to the Court, ſo. that 
the Judges may give a judgment upon it. If.the Defendant will. plead'a Re- 
covery in a formal ation, in bar to aniaAion' of Debr, or other attianitis 
not enough for him to ſet out the Record,: he muſt Ayer alſo. that the Cauuſes 
of rhe action are the ſame, ardthat it is the ſame perſon, who is mentioned in 
one Record, and in the other Records, and this ſhews/ that the: moſt ſpecial 
and particular are of no vſe without Averments.- | / 1 7 cn 
My Lord, there is a Caſe that I find direQly to this purpoſe, which. goes 
' further than the Caſe I did'but now put, and that is,.26. Afz. pt 15, It 
is alſo mentioned in Sramf. Pla. Cor. 105. Where [a man. was indidted for 
the Murder of J. S. and he pleads a Record of acquittal z/ where he. was 
indited 'for the Murder of 7. N, But he Avers that £Js. in this Indictment 
is the ſame perſon with: T. N.in the other Inditment, :;and:that was adjuged 
a good Plea, and the party was acquitted, though the Averment oa” 
Es + (eq 
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(40) 
ed to be acontradittion to the Record. This makes it clear, that if an Ayer- 
ment may conſiſt with the Record, the Law will allow it. In ores Rep. 823. 
Pl. 1112. TheKing againſt Howard, it is ſaid that it an Act of Parhament 
be certified into Chancery, no Averment lies to ſay this is no Act of Parlia- 
.ment, becauſe the Commons did not aſſent to it; bur if it appears in the Body of 
the Act, that the Commons did not aſſent as if it was ordained bythe King, and 
Lords,. and without mentioning any aſſent of the Commons : There it may be 
Aver'd to be no Act , for this being a matter conſiſtent with the Record, is 
Averrable: And fo it is agreed in 33 H. 6. fol. 18. Pilkingtons Cale. 

Now Mr. Attorney has his Election here (as it is in all ſuch Caſes) either to 
- plead Nwl. tiel Record,and then we mult have produced ir,and if we had fail'd, ir 
had been againſt us, asto the whole Plea. Or if he would not deny the Re. 
,Cord ( as indeed he could not.) he might have taken iſſue upon our Averment, 
"That it was/not for one and the ſame offence ; but he has Demurred and there. 
by confeſſed there is ſuch a Record, and confeſled the Averment to be true 
. that he was Impeached for the ſame Crime, and that heis the ſame perſon, 
and now it is plain to your Lordſhip, that 1 ſtated the Queſtion right ac firſt. 
My Lord, I ſhallcite you one Precedent” out of Raft. Ent. fol. 384. and 385. 
. Where a man was Indicted and acquitted, before certain Juſtices , and being 
Indicted de rovo TE: 1”: 
Lord Chief Juſtice. It is Title, Gaole delvery y is it not ? 
Sir, Fran. Win. Yes, My Lord, it is ; And he pleads, that he was Indifted 
Coram aliis Fuſtutiarlis, for the ſame fellony and upon this Plea the entry is made, 
p QLuia teſtatim eft hic in Cur, in prefatos roo, that the ſaid party was ac- 
quitted of the, felony, in manner and form as he had alledged in his Plea. 
Therefore 'tis adjudged, that he'ſhould be diſcharged and go without day. 
. My Lord , I do'not altogether rely upon this Precedent fox Law, butl find 
-Ut 1n that book. 5 - | . go 
. Now My Lord,l ſhall offer ſome: Reaſons in general : Firſt that when once the 
- Commons iin Parliament in the name of themſelves, and of all the Commons 
_ . of England, bave lodged an Impeachment agaialt any man, it ſeems ro me 
againſt natural Juſtice, that ſhould ever any Commoners afterwards come to try 
; or judge that man for that fact. _ I ſpeak this becauſe eyery mann England, that 
isa Commoner, is a party to the accuſation, and ſowe have pleaded by ſuch 
. an Impeachment, ' a man is ſubje&ed to another ſort of Tryal, 34:gi4 Char- 
: ea fays that every man ſhall be tryed by his Peers, or by the Lav of tlic Land. 
- And by the Law of the Land, there are ſeveral forts of Tryal, ſome by Juries, 
: others not .by Juries, This is one of thoſe ſorts, where ite Tryal is by the 
: Law of th# Land, | but. not by his Peers ; for it. would be hard that any man 
ſhould come to Try or to give judgement ypon a perſon, who hath been his ac- 
*cuſer before. And in effect hath already giver his judgment, that he is Guilty 
:by the accuſation of him, and ſp ſtands not indifferent, By this means the 
Tryal by Jury is gone: And the Lords, who are the Peers of the Realm, are 
"Judges in point of fact, as well as Law. Here is /an» enormous offence, againſt 
which aſt the Nation cryes, for ſo they.do in the Impeachment : "Then fays 
- the Law, it isnot fit that you. ſhould. try him, who are parties, byt the Lorgs 
are the proper Jpdges, they ſhall Try him pey: e4/fes, and the Commoners may 
come in as Witnelles , but pot as, Judges. : _, ;* 2, 

' My Lord, another reaſon is this, that if an Appeal of death, or any other 
Appeal, 27186 gamers before the , Statute of 4 #. 7.cap. 1. The King could 
not. proceed upon an Indictment: for the ſame fat, becauſe the King as the 
Common 'parent doesonly: take care 'that ſuch; Offenders ſhould not go away 
with Impunity, but, the preference was given t> the perſon more particulax- 
ty concerned, and the Kiogs Indictment muſt ſtay till the year and day were 
out, to ſee whetherthey will proceed in their ſaits : And ſo ſays My Lord Chief 

" Juſtice Hales, 'in his Pleas of the Crown, 244 2,45; Then 4 minors admajus does 
the Law ſoregard the intereſt of the Wife or the Heir, &c. in their ſuit, and 
has it no regard.to the ſuit of all the Commons of England? For manifeſtly | | 
an Impeachment is the ſuit of the people, aud not the Kings uit. _ M 
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| (41) - 

-. Thats the 2. Renſon ; another Reaſon I ſhall urge, is that which was tourt- 
£d by-Mr. Hulio;e:\Suppole this man ſhouldibe xryed heres and-be acquit- 
ted 43>3t/to berprefimed that: becari plead: this acquittal in/Barr to the {in- 
-peachmeot before: che Lords? My:Lord, I believe there is no conſidering man 
3n England, that-has regard either to the Juriſdiction: of Parliament 'of tothe 
Ps the dit, bog mnnnenrs =_ be:X good Plea = RO ” cr 
gxcat Court'of ingdom, from proceeding againſt him; Þb he 
was acquitted -hy a Jury in Weſtminfes Hall, :aftet boy fait Par Lot nc 
mepcedl. 30; that. Court, - 13 Roti | 93 B08 a0: 

 My-bord, 1 fay: with reverencetothe Court; that ſhould y6u'procecd in this 


- Tryalz it may fall out thax contrary toa Fundamental Rule of kaw,' a man ſhall 


be twice put in/danger of his Life, far one offence , * which! by the-Law tic 
cannot: bez and therefore | urge that as arcaſvn, why you' canoe proceed here 
on this: .Inditment. ole #7 ot i 51 6 FH 20s. 
My Lord, I 'witl :now mention'two or three Precedents, which will prove 
that:4his Impeachment 4s iaccorging to the Courſe and Law viÞarliaments, 
though it may ſeem needleſs, after the Kings Learned Cougcil have agreed it. 
My: Lotd, I ſhall: firſt meoricn'the Caſe ot 'Afchael. de® La Poole, Rob. Par. 
18 or 28 H. 6. '#. 1B He 'was@ yery great man, and carheto the Hbuſe of 
Lords voluntarily, and ſaid there was a Rumourthat he was Guilty of tjiorcible 


' Lord. Chief Joftce.| Where did youtake his Caſe, ut of Gr? i ls med 


tioned there; Buti have ſeen a Copy of the SONS 

Sir Fran. Win. Yes My Lord 5 There upon the Commons pray he may be con- 
mitted ypon his own confeſſion, and that the thing being 'Debared ib the Houſe, 
the- Lords faid we know not what'was.meant by thoſe words, horrible things; 


it -may- import anly Miſdemeanertrs, if it had been ſaid Treaſon, ' we had knowh 


how to have proceeded thereup6n 2; And thereupdn within a fw' days after 
the Commons came and accuſed him. of Treaſon'; and there "tis'Taid that the 
Coprle pf Parkament, 33 10. find out (the Truthi'by Circumftadces, and ſuch 
degrees as the Nature of the thing:;will beary- and they arc net confined tothe 
ſtrict rules of other, Courts." Þþwill- hoe cite 48y more ancitht Caſes, though 
there ace many/t0 be found of geeteral-impeachmenes ; for we are not diſputing 
what is the right. and: coutſe of :lrgpeachmedrs, which is confeſſed, upon the 
pleading 3 but ; we have. had ſeveral 'Caſcs of lage,' the Tarl of. Clarendorw. was 
Impeacbed generally, /and the Commens wok time to bring if their Articles: 
ayd1 have had the experience uz 07 4 Parlraments wherein we have been pre 
well buſted with o——_—_— ORE ſucceſs in then? 
That 'thevgh the Commons may if they pleaſe, carry up particatar Articles 
lirſt,yet;the Law and courle is for the Lordytoreceivethe generdl liypeachment 


and the.Commoens fay that in due: time they wit}. bring intheir 'Articles: So 


it was done in the Caſe oy Popiſh Lords, fome particalarMember was ap- 

 themaf High Treafonin General  andin that 
Cafe- thaygh the: Parbament. was) Dulloly Parmar meager yh yet 
afterwards in the next Parliament, the:Articles; wpon the dorther In ents 


were ſent. up, . and veceiv'd, abd My: Lord Srafford ſince oxe vpon his 
ConviRtion , upob that. lmpeachmenc 5 2,” 7th Comte and prepara 
copby | - as. 

ha 


7, 
them-beforeever any laipeachment;was byrrhe ( rats 
ons. were made for their Tryals. -: char! dd ro- this, there hath beeh 
no. attempt £6 Try theo. upon;their' IndKnents,: though there have beef 
ſeveral. Jritervals pt Parkament;” | | 

Our Caſe is ſtronger tham' tlizs- of; rhe - Lords-,: - far-in the Caſe #t 
the Bar, the: firſt ſuit was in the Houſe of Lords, by the Commons ; whilſt 
in the other Caſe, the firſt was the ſuit of the King , by Inditment, and 
yet by a ſubſequent Impeachment, that m_ ſtop'd, and the Lords continue 

yet 
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[ 42) |] 
yet, Prifoners/in-the Tower: "Oar rime hart/been ſo ſhowy har we eld nor 
leethe Copies of'- Orders, which we might-ocherwiſe have made uſd. of, tor 
maimaining this Plea we ſen to the Houle of Lords ,\ bur'the Officers were 
out of Town , and we could+ come-dr-the ſigiit of notaing; there; we 
"have been takd the opinion of | the. Judges: was: deljveredr.at-. Councih* Goir- 
cerning theſe very Lards , thac the Impeachments being lodged 'in-Barita- 
'ryent. no- other! prolecution cond be.agamſt them, rillbrw proſecutioniofthe 
Commons was/determined-: /|So far the. Courts below-have always -beew: from 
meddling, with the Juriſdiction of Parhament, thateven many cimcsIQue- 
{tiogs' upos-fA@s of Parkaincar, they- have-gone: up+to-the Parlianiemt;- co 
know. whatwwas meant: by it: And I. remember ic- was: faid bythe *Contt in 
that Caſe of My. Lord of: Shaft:bury, i where it was agreed'by all,” that the 
Cormmuneat was ico gentral,: for it was.oaly for a'Gontempr; whereas the 
Crime ought particularly to appear in the Warrant, that'ir/being (ira Caie 
of Commitriiegt, by the: Partiament;) (arleaſt whilethat Parliament was con- 
rinving:) they t not-to/meddle wichiit,-+ nos could) they inquire intothe 
formality of the Warrant. 1 7 oIO09 Ce mae moe F.- TH Ef: 

My. Lord, 1 gyſt.meation one: thing Touching the” Caſe! of My Lord' Helis, 
which! was cited; by Mr. #l;am:;,'and't haveburiaword to add :- les in 
the, Aphepdix:to the brit part of Aſhworth #Col. and-allo-in Croke, Car. fol. 

131. was there pleaded to the JuriſdiCtion of this Court, that it;was a 
.matrer done. in>Paritament? 4n' our Cafe Tis pleaded .that an Impeactiment 
is depending in Parliament; that was but;a proſecution for a Miſdemeanor, 


_ This 1s a Cate of High Freafony' ir fell :oot int thar Caſe, the Court here did ad- 


judges that the- loformation::did-lye but: upon. a Writ of-Error, it was apreed 
by the Lords unaniwouly;':thatthe judgement was Erroncous, ard 'thart the 
Parties ſhould be reſtored toall which they had loſt:, 'by reaſon! of ir ;, bur if 
this wan ſhall; loſe his:Life- by / your ju t, what help would there be 
-ypon a Wrigigf Error ?: . The danger of ifuch a thing Tequires great conſide- 
ration, angd,3t.Nould-be of fatal conſequente; (if 'the Lords ſhould hereafter 


. 


.adjudge that this Courthbad:nofJurifdictian, © 13» 017 P 
; . As tor Mr, ;Atrorneys objedtion: to >day,: that we have not fer. forth aftu- 
ally, tizat there was any: Impeachment! 1:4do'confeſs | was a little ſtartled 
Ar-it 5, for the words of:;the: Plea” are; that Edward” Fitz- Harris , by the 
Knights, Cituzens, and' Burgdles was Wnpeached, which Impeachment is: in 
force. I_ do not know low! inthe world'we could have thought of more 
expreſs words , than to lay; he-was Twpeached, and that that '{mpeach- 
ment is in full: force as:appears /by the. Record. |. | {1 
. For [the other Objection,> the dther day (for: we would mention all; how 
little ſoever they deſerve an. anfwer) ! that:the King may chuſe 'in 'what 
Court he wil ſue; it is] agreed whemitis at (this own ſuits, but: this is 
not 1d but at the Commons-fujt, and! can! be 'no where elſe. proſecuted, 
than where it now depends.! [This is'the! Method ' and Courſe of - Parlia- 
ments we ſay, and that the Method and1Courſe of Parliaments is the Law 
of rhe Land ; your Lordſhip: will take notice-that ir is ſo. FT 

To conclude as; this Plea 'now ſtands, the Demurrer codnfeſſing the matter 


_ of it, it cannot be oyer-ruled without deciding, whether the Lords can proceed 


pon fuck General Impeachments, and-whether the Commons can Impeach in 
ſuch a General way. Wy Fioy.the whole! to your judgment, it is a Cafe 
deſerves great Gonſideration,. as Deing:of' great weight and Moment , | and 
highly concerns the Juriſdiftion of the Lords, the Priviledges of the Com- | 
ons, andthe Rights of albthie people of Ep land. | > | 
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[43] 
../; Mr. Wallop,: May: it: pleaſe; yr Lordſhip ,-; There are -ig 4his/Plea Three 
| Prigcipal Parrs upon which, it euros, which are, expreſly alledgef,  Furlt, ' Thar 
Hon Harris giays che lactone was. according, to "the Lag, and Caſtom of 
Parliament impeached of High reajon,” and.this I humbly conceive” iscop- 
feſfed by Mc. Attorney,upon the Demurrer. The Second thing is, That this - 
Impeachment, be it as it will, general or particular, dbes remain in full forte 
' and-vertve. - + This is plainly alledged and demurred to, and: ſo confeſſed” by 
Mr. Attorney +,:for all things well alledged and pleaded, are: confelled -by;#be 
Demurrer. Iþbe. Thied:great Point and Hipge upon which. it; turns. is this, 
. That the {High-/Frealon- meationed in- rhe Indictment, and . the High Trealgn 
tor. which he was:Impeached inthe. Houſe 'of Lords, is one an he ge 
. Treaſon.” . This we have plainly averred, ang this Mr. Attorney hath like- 
' wiſe by his Demurrer plainly confeſſed, as we humbly conceive.  ©*? 

' For the two former Points there is no difficulty in them, and therefore I 
ſhall paſs' them over : *Tis this [third . matter' which I-rake 26/ be the! only 
; point. in the: Caſe, and if we: bave well averred it, anddn by: Law be Ter 
. Into ſuch an Ayerrment, then I; hope your Lordſhip and this-Court will-ger 
pretend. to go on jn.this. Caſe, They Objectand ſay becaule. he is Impeac 
ed of:High Treaſon generally, without naming any particular Treaſon, that 
"cannot be averred to be the ſame, and a Demurrer does never .conſels the 
-rrith of that which by Law cannot be ſaid; bur if ir may be faid, and 3s 


-faid plainly,” then.the Demurrer confeſſes it. © © rEneth 

-/"'My. Lord; 1 humbly conceive this matter is well averrable, and we tate 
taken a good;Averremeut. Þ grant that a repugnant and an impoſlible Averr- 
- ment;cannot-be;taken, ,asta averr/a Horle to be. a' Sheep, which is appatently 
_ repugnant -andj.,jpoſlible , and. in; that . Caſe, a, _ never confeſs 


the truth. of that Lig appears. impoſſible, to be true. _ But, My Lord, if 
there be. no Impoſlibility nor Repugnancy, nor ContradiCtion in: the' Avert- 
ment between the matters that are ayerred to, be the ſame, as there is bt 
- berween that which by lt penalty expreſſed,: add that which is more ſpeci 
aliedged, where alf may well ſtandirogether, add the one includes the other, and | 
needs .Quly ſome IIA it.is :nox; only allowable:to avar'it, 
; but; moſt. proper and in. ſuch caſe only neceſſary. ' For, Fhod; conſtar; clare ber 
. debet. yerifieariz 110 this Cale: jt . is not necellary that it: ſhould: appear to the 
; Court upon. the. view, of the: Indictment. aud, impeachment, tha the arter 
* contained in both is the ſame ; but, it is ſuſhcient that it be proNtable upoign 
He robe taken; © And ſo much is.admitred by the Judges in 'Sparries Cafe, &q;$. 
-rep. 51. that it there be! conyenicat certainty which' may Þe pit in Uſe; - 
- is lufficient;- and conſequently not, neceſſary to -appear ar the-firſt, buttuÞ- 
; 00;the event of: the iſſue afterwards to be tryed. And if they intend-it 6ther- 
wile; 1 confeſs;4 ynderſtand ;them; not.; | Is, is; true, it muſt! appear £6.the 
_ Court either-.at, the fiſt opening, or upon, an Iſſue ſubſequent, to; be fqund : 
- And, My Lox + 1f this matter, may appear at firſt or at laſt, Tye | 
4s poſſible” to. be proved, then we are well enough : In" Corfer and Barnes 
Cate: in the'fitſt' Croke, fol. 320.” a: Bartery ſuppoſed to' be -in'*Londd1;-and® a 
Battery ſuppoſed tov be in Herefordſhire were averred to be one and the 
ſame Battery, which naturally is impoſſible, yet being tranſitory and there- 
fore ſuppoſable ro be done in any County, ſuch an averrment is allowable, 
though it feeuied contradiftory and could not appear to the Court by com- 
-piing the ſeveral declarations to be any way the ſame : And there being a 
Demurrer for that Cauſe in that Caſe, the truth of the averrment was ru- 
led to be confeſſed by the Demurrer: And ſo hereby the Demurrer, the 
t.uth of the ſuggeſtion that the Treaſon in gagors vu and the 
Trealon in the Inditment is one and the ſame, is confeſſed. 
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"proof,”whi 


we can well get over that, I take it, all the' reſt is well enough. 


(44); 
- By taking this Averrment, we (offer: rem! liere' @ fa;r Iſſue, an 
MWue of Fat tryable by a Jury wherein the Attorney: General 
"might have joined with us if Had' pleaſed ; but refuling tha, 


od having, demurred, and thereby confeſſed what we have Jlegp. 
'54., it mult be taken to be true as, if found by .a Jury. Arid, 


{My Lord, That: this. watter. 1s proper'y averraþle,and xryable,.I_ 
10N: : 


.think *ris plain , it being a Queſtion. of - Fact, whudly is: properly 
rriable by the: Countrey 3 and if they had taken Ive upon” that, 
we might 6:2 @, 5g to a Jury where'the matter would have been 
eably proved.” For upon ' Evidence” given , the Jury might faltty 
take into capfideration' the reading of this very numerical Libel 
ſet forth in the Indiftment, and the particular and ſpecial debates 
of the Houſe of Commons thereupon : And that upon thoſe yery 
Debates the Houſe voted that F;rz-FHari ſhould be Impeached 
for matrers contained in-that- Libel. Arid'that upon thoſe Vores the 
Tmpeachment was carried up to the Lords : This 1s Evidence ſuf: 
ficient , that the Houſe of Commons did mtend' to accuſe him of 


. the ſame Treaſon contained in the Indiftment, which proyes the 


Tue, that is, that the Treaſon contained in the Impeachment 1s the 
fame with that contained. in the IndiQment: neither is this to pur 
the Intention: of the mind-or. ſecret thoughts of the heart jn ue, 
which 1s againſt the rules of Law; but-to put them-mto a way of 

th well ftands with the rules of Law, which upon the ge- 
peral, or other collateral IMue may well be inquired of by the Jury. 
Asin anaJian gqere canes. mardacem defendens ſcienter retinuit ; Here 
[ Seierter ] s roy direfitly; ifluable, -buc it is proveable, and muſt he 
proved upon the general Iffue.. :$0 un the. preſent caſe the inten- 
gion of the Commons upen the Iſſue offered by us, and refuſed by 


the Artorney General, might, and ought, and would have been 


Toved, and, withour doiibt, - found by the Jury. Neither is this 
netal Tmpeachment ſuch a notional thing as the other ſide would 


3 bur *tis as if they ſhould fay, We do charge him to have 
Committed certain Crimes that are Treaſon, Now whether the 
Crimes they ſay he had committed, and: for which they Impeach- 
ed: him are tbe ſame with thoſe for which he is Indicted, is a good 
are} proper Tue. And'if' it appear to the Court to be the ſame, 
you will confine your ſelves take off your hands from theſe pro- 
; "This js all I ſhall foy as to the Averrment. ant if 
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But again they ſay the Impeachment is too general, and no man ſhall be 
putto-anfwer to ſach a general Accuſation. | 78 


And I ſay ſo too, neither ſhall Firz Harris be put to Anſwer to it 
withour ſpecial Articles ; yet he cannot quaſh the Impeachment for.this Cale, 
as he might an Inditment, which ſhews the difference betwixr an Inv 

achment, and an Inditment, which always contains the ſpecial matrer; 
and without which it- might. be quaſht, and; made no Record. Buthere by 
the Law of: Parliament ſuch general Impeachments- are held good ; And 
Articles are uſually brought in Sa after thoſe additional Articles, 


. . which cannot be 1n the courſe! and way of Indiftment ; and therefore. we 


mult take the Impeachment as we find it, and fince ut ſtands againſt us as a 
Record, though this general, we may, and muſt Plead it inthe ſame gene- 
rallity ; having no way to make it no Record, as we haven caſe of ſuch a pe- 


'neral Indictment. 


So then this being an Impeachment according to the Courſe of Parlia- 
ment, 1t 1s well lodged in the Houſe of Lords where it only ought ro be 
Tryed, and we Plead it as we may, and as we find the Caſe to be: 
And having averred the Crimes to be the fame, we have done what wg 
could, and therefore, Enough. | 


' And that a general Impeachment without Articles'is a Bar to any -In- 


dictment for the ſame matter, was reſolved by all the Judges, as I am informed, 


in the Caſe of the Lords in the Tower, who were all Indicted for 'Treafon, 
either in the Kings Bench, or before Commiſſioners of Oyer and .Terminer : 
And afterwards | 5. Dec.78.:] generally Impeached before the Lords in 
Parliament; and no Articles.exhibired till, 3. Apri/ 79. And yet in the 
mean time it was refolyed at the Council_ Table by all the Judges there® 
attending, that after the general Impeachment, before Articles, they co :1d 
not be proceeded againſt upon thoſe Indictments, though the Parliament 
wherein they were Impeached, was diflolyed; ef $i i Jo 


And that was a ſtronger Caſe than this of Fitz, Harris; For there the 
Inferiour Court was firſt poflefled ot the Cauſe, and yet 'the general Im- 


peachment cloſed up the hands of rhe Court: Bur in this Caſe, the Su- 


periour Court the Parliament was firſt poſſeſt of the Cauſe, which-cannot be 
taken out of their hands by the Intertour Court. | 


There 1s a farther difference betwixt an Impeachment in Parliament, and 
an Indictmem: That in an Indictment, which is alwaysas particular as Ar- 
ticles upon an Impeachment, you cannot Plead auter foirz Arraigned, but 
you muſt Plead either awuter foirz Conyict, or Acquit, as appears 1n Sir 
William Wriſhipoles Caſe , Cron. 1. 105. But in an Impeachment in Par- 
liament, the other fide will acknowledge that after Articles exhibited there 
can be no Proceedings upon an Inditment for the fame offence, although 
the Defendant in the Impeachment be neither Convict, or Acquit : Othcr- 
wiſe you may bring back all the Lords inthe Tower to the Kings Bench to be 
Tryed, which Mr. Attorney will got I ſuppoſe Attempt. 


And it is obſervable in the Caſe of Sir William Wiſhipole; That to avoid 
the doubt that the Party there ſhould not be queſtioned, both upon the Co- 
: ; : N 


TONCTS 


(46) 
roners Inqueſt, and the Indiftment of Murther, it was Ruled by the Cort, 


that the firſt ſhould be quaſhr as inſuticient ; fo caretul were the Judges to 
avoid double vexation, in a Caſe, compared with this, of no great import. 


I ſhall ſhy no more to the Caſe, but only obſerve how {crupulous the 
Judges haye beewfro rouch upon a Cale, where they had the leaſt ſuſpicion 
or jcalouſie; rhar the Pzri;ament had, or pretended to have a Juri.diction , | or 
were poſlefled of the Cauſe. I am ſure I could never get any thing by any 
Labours of mine in thoſe Caſes; But upon all Tuch Motions they were to 
aware of what might be the Conſequence, that they would always worſhip 
afar off, and would never come near the Mount. "They would ever retire 
when they came but near the Brink of this Gult. | 


Now my Lord, If youretain this Cauſe, in conſequence you Charge your 
ſelves with the blood of this man, wherein if you proceed regularly and ac- 
cording to Law, allis well ; But however, by overruling his Plea, you rake 
upon you his blood one way or other : Through which you mult wade to 
come at the Cauſe. And whether 1t be adviſeable rocome at 1t upon theſe 
terms, Ilaveit to your Lordſhips wiſdom to conſider. 


Mr. Polſ-exfen. My Lord, I ſhall not make any long Argvment.there hath 
been fo much ſa1d before me. But I would fain come to thc \ueltion it I could, 
for | nit contefs atrer all, I cannot lee what the other fide make the Quettion ; 
Mr. Atyrnecy was pleaicaro fry that both tor the matrer and torm he objected 
againſt gur Plea: But it tor.the matter it be ac/muirted ro me that in Impeach- 
ment in P.rtiament for the ſane marter will ov? this Court © Jurridiction ; 

* L will lay nothing atall of ir, forI apprehend thar 1s not then 11 Queſtion, 


Ld. Ch. Juſt. No, not atall: 


Mr. Pollexfen. Then the matter ſeems to be agreed, and only the manner 
and form of the Plea are now in Queltion. And tor the mar.ner they except 
ro 1t 1n theſe particulars. Firſt, rhey ſay *ris not alledged that there is an 
Impeachment upon Record ; now I conteſs form 1s a ſubrile matter in it ſelf, 
and it 13eaſy for any man that reads other mens words and Writin gs1t he will, 
to make what Conltru&tion he will of them even Nolumzs to be Volumits, 
bur I know the Court will not ſo do, But for an Anlwer to the Objection 
Irhink 1t 1s as (trongly and cloſely penned as I can tell how to pen any thing, he 
6 {| was Impeached Luz quidem Impetitio &c. What can that Luz quidem 
na {1gnifie but the Impeachment that was juſt mentioned before? Bur whar they 
mean by this to ſay this 1s nor the fame Impeachment when the Words arc 
Þ | polinvethat *risthe ſame I mult conteſs I cannot Fathom, 


| i | | | 
4 j | My Lord, there was another thing ſpoken the laſt day, but they have not 
© | mentioned 1t now ; if there be any thing ſtirred init, Ihope your Loroſhip will 
on. be pleaſed to hear us before you give your Judgment in ir, That it was not 
9 '$ | ſaid to be [u9 pede [igil,, bur I know they won't ih(iſt upon it therefore I fay 
wt it nothing to that. | 


Bur 
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| 
But the great Queſtion now is whether or no this be nor 
too general, the alledging that he was Impeached in Parhainent, 
and not fayi ing how or r tor what Crime, tho there be an Aver- 
ment afterwards that *tis for the ſaid Crime, Whether this be 
not-{o general as that theretore this Plea ſhoald be naught. 


Firſt, for this of the Averment, I take it with {miſſion let 
the Crimes be never ſo part! .cularly fpecified inthe Record :that 
is pleaded, and 1n that ypon which the party 1S broa;z!h1tIn Ju 
dicature yet always there muſt be an Avernent, and Cit A. 
verment 1s fo mucit the ſubſtantial part of rhe Pica, That ler the 
matter never ſoinuch appear to be the ſame wirhout an Aver- 
ment it would be naught, And it muſt come to be try ed per pro, 
wietier the offence | be the {ame or not; tor 1t a man plead one 
Indictment for the. murder of £ $S. to anotiier Iniictinent 
tor the murder of 7. S. tho' Sac] bear the fame Name, he 
mult Aver they are one and the fame Perſon , For clic 
Non con/tat to tie Court, but there may be two E811 FlCrCe 
fore ail Averments are {till the ſubſtance -ot tae Plea, to ULring 
the /dentiry of the marter into Judgment, and acctol Letrycl 
by th& Country, ſo then the Qb) e&ion to the Ge nerality 1s not 
an Q-3;ccHtion [to tize ſubſtance, but rather an Objection to tire 
form on their fide, Becauſe the ſubſtance is alledged in the 
Pica that 1t 1s tor the > fine Freaſon, winch ſubſtance, it Mr. At- 
torney had t} Fong not fit to. have demurred to but taken Iilue 
on, ijnult ave vecn tryed per pats. 


Hving thus ſpoken to tac Averment , My Lord, Let me 
ſpcai to Ie Eon: eral All Cation thar ne was Impeacucd for Trea- 
fon, a:1d not (ay1Ng par uicularly what tie fact was. 


My Lord, If they admit the Law that an Impeachment in 
 Pariament does tuſpend or take away the Juriiiiet,on of this 
Coutr- then tneys have admirred a great part 0: the tact and 
ti. the matter in Quettion will ve what Im;cactiment 1n 
Partament it is that Wiil take away the Juriſdiction ot the 
Court, and there can be but rwo forts; the one at large where 
Luc wade Offence 1s| ſpecified ; the other not at large, "bur only 
in general Words, the Knights, Citizens and Burgeſles in Par- 
I:ament Aflenbledin rhe Name of themſelves an4 ot all rhe Comn- 
MMM of Er7/and, do Impeach ſuch an one of High Freafon. 
N3 2 1y_ Loid, 1t fo \be fuch Impeachment in Parliament be a 
=o arhunents then have We, I think, the molt plain 

L tilt can be, as plain as the Fact, that this 1s an 

LCN IN | Parkamenr, and then tius Court 1s outcd of 
its jariidiction, 


Thcy 
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They that have gone before have faid which I muſt pray 
our | Lordſhip to remember, *That the Court and we are to take 
notice of the proceedings in other Courts, as other Courts are 
bound to take notice of the proceedings of this, Then [ would 
ſuppoſe in other familiar Caſes, there is generally (as 'tis true 
in Sparrys Caſe) the Wrir or the Declaration which does in 
all civil Cauſes ſet forth the particularity of the thing in Quef- 
tion, yet in ſome Caſes we are ſure it does not do fo, 
but the Courſe and practice of ſome Courts admits general pro- 
ceedings. Now where-ever that is fo, the party cannot mend 
himſelf by making their Courſe otherwiſe than it 1s, For he 
muſt not fay it is more particular than the Courſe of the Courrr 
does make it, Therefore he hath no other way by the Law 
to bring his matter on, and help himſelt, but by an Averment 
that 'tis the ſame, I will ſuppoſe a Caſe of ſuch a Nature as ' 
this, a man brings an Account in Zondon upon Conceſſit Sol- 
vere and he does not particularize in the Count any thing what 
or how his Debt did ariſe, But after he brings another Ac- 
count or delivery aſpecial Declaration in an Account of Debt 
ſhall |\not I becauſe the firſt Declaration is in general Words, 
Aver;, that this is the ſame matter that he ſued for by the 
Conceſſit Solvere, which he now ſues for in this particular De- 
claration: Or ſuppoſe a man in this Court does bring an Ac- 
count for divers wares and Merchandiſes fold and does not ex- 
preſs any particulars, but that he was indebted, in general Words 
tor Wares fold, and afterwards he comes and brings another Ac- 
count, and fays it is for ſuch and ſuch Wares, ſo much for, 
Cloth, ſo much for Wine, &c. tho” his firſt Declaration be in 
general not expreſſing what the Wares were, and the laſt is_ 
particular, ſhall not I come and plead 1n Abatement to the ſe- 
_ cond! Declaration, that the firſt and ſecond were tor one and 
the ſame thing. Suppoſe again an Indiament of Barrelry be. 
tound againſt a man which 1s an Offence that is only general 
and hath no particulars alledged in the Inditment, Should not 
a man that 1s the ſecond time Indicted come and fay this is 
one and the ſame. My Lord, under favour in all theſe and 
fuch like Caſes the Law muſt be Govern'd by its own proceed- 
ings, and take notice of the Nature of the things depending 
betore the Court. And if ſo be upon Conſideration of the 
Nature of the thing, there is as much of certainty ſet forth as the 
- Caſe will admit and is poſſible to be had, we muſt permit the 
party/to plead as he can, and help himſelf by the Avermear. 
Then my Lord, tne Queſtion is whether an Impeachment 
generally in Parliament, without particularly ſetting forth for 
what, be a good Impeachment there or no. If they 1ay it is not, 
then the bottom of the Plea is naught, and all is quite gone, but 
if they ſay it is, then I have Pleaded my matter as it is? Forl can- 


not ſay that that is particular or make that particular that is nor, 
5 and 
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(49) 
ind T have done all that is poſſible for me to do in my Cafe. I have 
Pleaded what is in the Record, and as 'tis in the Record, from 
which my Plea muſt not vary, and I have Averred 'ris for the 
ſame matter, and you haye Conteſled it by the Demurrer. 

My Lord, I would not intangle the Queſtion, but I muſt Con- 
fels-I do not fee how they can extricate themſelves out of this 
Dilemma, it they do admit'a General Impeachment is a good Im- 
peachment. Then there are freſh Inſtances of this conſiderable in 
the Caſe, as that which hath been particularized of the Lords 
in the Tower, and of the Opinion in February ofthe Judges in their 
Caſe. For in the beginning of December were thoſe Lords Indi- 
ctcd, and atter, on the 57h. of Dec. the Houſe of Commons taking 
it into their Confideration, that there was a Commiſſion going 
out for an High Steward with an intent to bring them to Tryal 
betore the Peers they, purpoſely to have the Carriage and Pro- 
ſecution of this great and horrid Treaſon, and take off the Pro- 
ſecution upon the Indictment, do Impeach the fame Lords, and 
there the Impeachment is . juſt the ſame as this in our Plea of 
High Treaſon, but not of any particular Fact adding only of 
other Crimes and Mifdemeanors, which is as general as can be. 
Now my Lord, the Judges did take ſo much Notice of it, that 
| though: the Parliament, was Diſlolved betore the particular Ar- 

ticles were carryed up to ſet forth the particular Offence. Yet 
1n Fedhruary following ( ſome of the Judges are here, and they 
will re&tifie me if I be miſtaken )) their Opinions being asked 
about 1t at the Council Board upon the Petition of the Lords to 
be either Bayled or Tryed, they were of Opinion that this Im- 
peachment, though rhus general, was fo depending in Parliament 
that they could not be Tryed. So that I think the Proceedings 
in Parliament are of that Nature, that if you will meddle with 
what they do, you will take notice of their Method of Proceed- 


ings as you do of other Courts. 


Why then my Lord, if this be ſo, how 1s 1t pollible for usto 
do better? We have Pleaded as our Fact is an Impeachment of 
High Treaſon, What would they have had us to do, or wherein 
is our fault? What would they have had us faid > We wereIm- 
peached of any High Treafon ſo and fo particularizing, how can 
that be? There is no ſuch thing. Then they would have faid 
Nut. Trel. Record. And we muſt have been Condemned for fail- 
ing in ourRecord,then indeed we had been where they would have 
had us ; But having done according to our Fact, if that Fact beſuch 
as in Law will out this Court of Juriſdiftion, I ſee not how it 1s 
poſlible:we ſhould Piead otherwiſe, or what Anſwer they will 
ove to tt. | 

My Lord, I will meddle as little as I can with what hath 
been ſaid, they have mentioned thar it is a Caſe of an high 
Nature, and this Impeachment in Parliament they will look upon 
it as the Sit of all the people of Erg/and, why then my Lord 
this muſt needs be agreed to me, if this Impeachment in 


Parliament be in the Nature of an Appeal; Surely an Appeal 
| OJ does 
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( 50 ) | 
does ſuſpend the Proceedings upon any Indictment for that Fad, 
which : the Caſe expreſly in my Lord Dyer, fol. 296. Stan- 
ley was Indicted of Murder and Convicted ; after he was Con- 
victed, and before any Judgment, the Wife of the Party Murdered 
brought her Appeal, then came they and moved for Judgment ; 
no id the Court here is an Appeal bropgit, and they could 
not go to Judgment till that Appeal was determined. So the 
Stat. of 3. H. 7.. Ca. 1. and YVaux's Caſe 4 Report. fol. 39. 
an Appeal of Murder, the Party Convi&ted, betore Judgment 
the Petitioner in the Appeal did die. Then an Indictment 
brought and this Conviction Pleaded in Bar of that Indictment, 


and Adjudged to be a good Plea, but then there was a fault 


found in the Appeal, upon which the Conviction on the Appeal, 
was voidin Law, and they went on upon the Indictment. This 
is to ſhew that if this be of the Nature of an Appeal, then ought 
this Suit firſt to have its Courſe and Determination betore your 
Lordſhip proceed on this Indictment. | 


But my Lord, whether it be of this Nature or no, 1s a matter 
we know where under great Controverſie, and whether your 
Lordſhip will interpoſe in that great Queſtion, or whether it 
comes in Judgment under this Queſtion, you will do well to 
Conſider , for *tis a matter of Parliament and determinable 
among themſelves, not in the Courts below, nor have ever 
Inferiour Courts taken upon them to meddle with the Actions 
of the Superiour Courts, but leave them to proceed accordin 
to their Laws, and if that be done in any Caſe there will be 
as much regard had in this great Cauſe to the Court of Par- 
liament as 1n others. | 


Beſides the Authorities Cited out of my Lord Coke and 
others, I would Cite one more, and that is Cot70x's Records, 
5 #7. 4. fol. 426. the Earl of Northumberlands Caſc. He comes 
and Conteſles himſelf to be Guilty of an Offence againſt his 
Allegiance, the King delivered his Petition to the Juſtices and: 
would have them to Conſider of it, No ſaid the Parliament 
"tis matter of Parliament, and the Judges have nothing to do 
with it, The Lords make a Proteſtation to this purpoſe, and 
then they went on themſelves and Adjudgedit to be no Treaſon. 
There is only that one Record more which has been often Cited, 
and that is, Ror. Parliamenti 11 R. 2 pars. 1, N.6. In 
this Parliament the Lords Spiritual and Temporal Claimed the 
fame Priviledge : My Lord, I only offer theſe things with 
what my Lord Coke ſays hath been formerly thought prudence 
in the Judges to do. 

So that I hope that if the matter be good the Form is as 
good as the matter can be put into, and therefore we hope you 
will allow us the benefit of it. | 

Mr. Attorney. May it pleaſe your Lordſhip, I am of Counſel in 


this Caſe for the King, and notwithſtanding what hath been ſaid I 


take it with Submillion that this Plea is a naughty Plea, as a 
il ET - Plea 


_ , ww fa hd 


____- 
Plea to your Juriſdiction, and there is no matter diſcloſed 
therein that we can take a good Iſſue upon. 


The great Subſtance ot the Arguments of theſe Gentlemen 


| Aſſigned of Counſel for the Priſoner, is againſt the Priſoner. 


For the great matter of their Arguments was leſt this Gentle- 
man ſhould eſcape ( which Arguments in ſeveral Inſtances they 
have uſed to ſupport the Plea ') but the Priſoner Pleads this Plea 
to the purpoſe that he might eſcape. Therefore if theſe Gen- 
rlemen had taken Inſtructions from him, ſurely they would have 
uſed Arguments to the ſame purpoſe that he might eſcape. 

My Lord, they object we have admitted here that there is an 


' Impeachment depending, that we have admitted 'tis for the ſame 


matter, and that we have admitted the Parliament to be in being, 
but no Fact is admitted that is not well Pleaded. Indeed it that 
be admitred thar the Parliament is ſtill in being then it goes very 
hard with us, and it not ſo admitted the whole torce of Mr. 1/;/- 
liams his Argument falls to the ground. But I ſay my Lord, 
with Submitlion to this matter that the beginning, continuance, 
Prorogation, Adjournments, and Diffolution of Parliaments are 
of publick Cognizance, and the Court ex Oficio will take No- 
tice of them, js rhat they need not be Averred. And ſo is the 


41. of the Queen , the Biſhop of Norwich's Caſe. A Private 
Act of Parliament was Pleaded, and the day of the Parliament 
miſtaken, there was a general Demurrer, and it was reſolved 
that it was naught, and Judgment given againſt the Biſho 

though no Exception was taken in particular, becauſe the days 


of the beginning and ending Parliaments are of publick Notice, 
and the Judges take notice, when a Parliament is in being 
and when not. That's a ſufficient Anſwer to that matter. 
Then for thoſe many Cautions that have been given you, what 
a difficult thing it is for two Juriſdictions to interfeir, Mr. F/7z 
Harris 15 much concerned in that matter who hath torteited his 
Life to the Law as a moſt notorious Offendor that certainly 
deſerves nothing but puniſhment, yet he would tain hive a little 
longer, and is much concerned that the Judicature of Parliament 
ſhould be preſerved. If it be not Law he ſhall not be oppreſſed 
in it, but ifit be Law fiat Fuſtitia, Certainly no Conſideration 
whatſoever ought to put Courts of Juſtice out of their ſteady 
Courſe, but they ought to proceed according to the Laws of 
the Land. | 
My Lord, I obſerve 'tis an unuſual Plea, and perhaps they 
had ſome reaſon to put it ſo. It concludes / curia procedere 
vult, I wonder they did not put in aut debeat, that is the uſual 
form of ſuch Pleas tor you have no Will but the Law, and. it you 
cannot give Judgment you ought not to be preſſed in it, bur it 
being according to Law that great Offendors and Malefattors 
thould be brought to Condign puniſhment, we mult preſs it 
whatſoever the Conſequences are. And if we did not take it to 
be the Intereſt of all the Kingdom, and of the Commons too 
as well as of the King, my Lord, I ſhould not preſs it, but it is 
all their Intereſt that ſo notorious a MaletaCtor that hath oy 
: | tainly ' 
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tainly been Guilty of Treaſon in the higheſt Degree, and that 
for the utmoſt Advancement of the late Popiſh Plot, ſhould nor 


eſcape or the truth be ſtifled,: but brought into Examination 1n the 
face of the Sun that all men may ſee what a Villanous thing 


| hath been Attempted to raiſe up the whole Kingdom againit 


the King, but they ſay if it be not Law you will not proceed, 
it Ties your hands. But with Submiſſion they have not given 
you one Inſtance to make good what they ſay. Many things 
have been that a Plea pending in a Superiour Court 1s Pleadable 
ro the Juriſdiction of an Interior Court ; for my Lord, thar is ir 
we put upon them to ſhew if it had been Pleaded in Abatement it 
would have had its weight and been conſidered of, as in Sparry's 
Caſe where it was no Plea to the Juriſdiction. 

Put the Caſe it had been a good Impeachment, and he had 
been Arraigned upon it and acquitted, If he had atterwards come 
to be Indicted in this Court, and the Priſoner will not plead this 
in Bar but to the Juriſdiction of rhe Court, it would not have 
been a good Plea ? But he had loſt his Advantage by miſpleading : 
Itthen an Arraignment, and an acquittal or Conviction thereupon 
not a good Plea tg the Juriſdiction ; then certainly an Impeach- 
ment depending ſingly cannot be a good Plea to the Juriſdiction. 
This Court hath a full Juriſdiction ot this Caſe and of this Perſon, 
both of the Crimeand of the party who 15 a Commoner and not 
only to find the Indictment, bur to proceed to Juſtice, and this 
you had at the time of the. fact Committed : Forcertainly we 
need not put Caſes for to prove that the King's Bench eſpecially 


ſince the Statute for trying Treaſon beyond the Seas hath an uni- 


verſal Juriſdiction of all Perſons and Offences. Pray then what 
iS it that muſt out this Court of their Juriſdiaion 2 For all the 
Caſes that have been, or-can be put about matters which are not 
originally examinable in this Court, make not to the matter in 
Queſtion, there *tis true, the Court may be by Plea outed of its 
Juriſdiction as at Common Law, where a fact is done ſuper altum 
mare, and ſo Pleaded, that puts it out of the Courts Jurifdidtion, 
and that was my Lord. Zo//is and Sir F. Elzots Caſe, and 16 


that was my Lord Shaftsbary's Caſe too, the fact was done out of 


their Juriſdition, and that may be Pleaded to the JuriſdiQion, 
becauſe they hadno Original Juriſdiction ofthe fat, but where 
the Crime and the Perſon were abſolutly within the Juriſdidtion 


_ of the Court, andthe Court may Originally take Cognizance of 


it, asthis Court had of the preſent Caſe, I would fain know what 
can out that Juriſdiction leſs than an Act of Parliament, I will be 
bold to fay the King by his Great-feal cannot do it, nor can an 
Act of either Houſe, or both Houſes together without the King 


out the Juriſdiction. To ſay their proceedings ought to bea Bar, 


that 1s an other Caſe, the party hath his Advantage and may 
plead it in abatement or Bar as the Caſe requires, for if there had 
been an Acquittal' or Conviction, the party could not plead it to 
the Juriſdiction, Therefore for thoſe Caſes they put when you 
come to examine the reaſon of them you ſee how they ſtand. vx. 
that rhe Court had no Original Juriſdiction. og 

My 
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My Lord Shaftthwry was committed by the Lords for a Crime mn that Hoaſe, a+ 


Conterypt to that Houſe 5 he is brought here, and it appears to be a Commitmene 
in Execution. My Lord, that was ont of your Juriſdiction 3 and if you had bai- 
led him, what would you have done ? would you have bailed him to be tryed here ? 
No, you could not do it, and therefore you proceeded not in that Caſe. And (o 
in the other Caſes 3 for there is not one of their Caſes that have been citcd of the 
other fide, but where it was out of the Juriſdiction of the Court originally, and 


not at all within it. As for the Caſe of the tive Lords in the Tower, becauſe they. 


{ay it will have a mighty influcnce upon them, and they put the Cale, That there 
was 1 December an Indictment, and afterwards an Impeachment from the Com- 
mons 3 and they cite ſome Opinion given at the Council-board, which I hope theſe 
Gentlemen will not ſay wasa Judicial Opinion, or any way affects this Cauſe : Bur 
tor that, my Lord, I obſerve the Lords took care that theſe Inditments ſhould be all 
removed into the Lords Houle ; ſo they did foreſee that the King might have pro- 
ceedcd upon the Indictments, if they had not been removed thither. But our Caſe 
now 1s'quite another thing : for thoſe Lords were not fully within your Juriſdicti- 
on. You cannot try a Pcer of the Realm for Treaſon : .andbelides, the Lords have 
pleaded in tull Parliament, where, by the I.aw of Parliament, all the Peers arc to be 


their Judges 3 and fo you can't out them of that Right; And the reaſon is plain, 


| begauſe thereby you muſt do them an apparent prejudice z they having pleaded 
there, all the whole Peerage are their Tryers. But upon Tryal before Commitho- 
ners, they mutt have but a ſelect number of Pecrs to'be their Tryers. But in none 
of thoſe Cafes hath any Judicial Opinion been given : for the Caſe of 11 R. 3. tirtt 
cited by Sir Fran. Winnington, and then by Mr. Pollexfen, a Declaration in Parliament, 
That they proceeded according to the Law of Parliament, aud not according to the 
Common-Law, nor according to the practice of Inferiour Cqurts 3 that will be no- 
thing to our purpoſe at all, that was in caſe of the Lords Appellants 3 a proceeding 
contrary to Magna Charta, contrary to the Statute of Edw. 3. and the known Privi- 
ledge of the Subje&. - But thoſe proceedings had a countenance in Parliament 3 tor 
there was an Oath taken by all the Lords in Parliament, That they would ſtand by 
the Lords Appellants : And thereupon they would be controuled by none, and they 


would: not be adviſed by the Judges, but proceed to the trying of Peers and Came , 


moners according to their own will and pleaſure. And between that time of 11 R.2, 
and 1 H. 4. ſee what havock they made by thoſe illegal proceedings 3 and in 1 H.4. 
you will (ce, that theſe very Lords were ſentenced, except one or two of them who 
were pardoned : and then it was expreſly reſolved by Act of Parliament, That no 
more Appeals of that nature, nor any Appeals whatſoever, ſhould be any more is 
Parliament. Ard if ſo, theſe Gentlemen had belt conſider how they make an 
Impeachment like an Appeal 3 for in that Statute *tis faid, There ſhall be no more 
Appeals. And the Petition upon which this AC is founded, runs thus : They 
pray that no Impeachment or Appeal may be in Parliament. But when the re, 
came to make the Grant, he grants onely for Appeals, and principally to out tho 
Lords Appellants who were condemned by that very Parliament : So that *tis a very 
pretty matter at this time of day to liken an Impeachment to an Appeal. - þ 

But, my Lord, the other great point is this : There is nothing at all certamly 
diſcloſed to you by this Plea; therefore there is nothing confeſſed by us, onely the 
Fact that is well pleaded: therefore I ſhall come to conſider what is (aid by them as 
to the form of it. They ſay, my Lord, that they have pleaded it to be ſecundum le- 
gem &- Conſuetudinem Parltamenti ; and if that be ſufficient, let them have ſaid what 
they would, that would have healed all. But I ſay, my Lord, with ſubmiſhon,they 
muſt diſcloſe to you what is the Law and Cuſtom of Parliament in ſuch caſe, os 
elſe you muſt take it upon you upon your own knowledge, or you cavnot give 
Judgment. *Tis very well known what this Lex &- Conſuetudo Parliaments 155 119 
perſon verſed in the Records, but knows it, that by courſe of Parliament a Meſlage 
goes up with a Declaration to impeacif the party generally 3 and then after, there 
are Articles or a Bill of Impeachment produced. - Now till that be produced, ture 


there is no Counſel of the other ſide will ſay, that.ever the party can be called to. 
anſwer. And becauſe theſe Gentlemen do pretend to urge their knowledge —_— 
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I would obſerve, there arc three things to be confidercd of the Parliament 3 the Le- 
giſlative part, the matters of Priviledge, and the Judicial part proper to this Caſe; 
For the Legiſlative part, and matters of Priviledge. both Hcuſes do proceed onely 
ſecundum legem & Conſitetudinem Parliamenti, but tor the Judicial part, does any 
man queſtion, but that in all times they have bccn guided and dirccted by the 
Statutes and Laws of the Land ? and have becn outcd of a Juriſdiftion in ſeveral 
Caſes , as by the Statute of 4 Edw. 3. and 1 H.4. And the Lords in all Writs 
of Errour, and all matters of Judgment, proceed ſecundum legem Terre 3 and (0 
for Life and Death. And there is not one Law in /Yeftminſter-hall, as ro matters 
of Judgment, and another in the Court of the Lords above. Put I will not trou- 
ble your Lordſhip any farther to purſue theſe things : But it is not ſuffciencly dif- 
cloſed to you, that there is any ſuch thing as an Impeachment depending there 3 *tis 
oncly alleadged, that he was impeached, and ſo much the News-book told us that 
he was impeached : but to infer thence that there was an Impeachment carried up 
and lodged for the ſame High-Treaſon, is no conſequence. And then *tis alleadged, 
Dre quidem Impetitio, when no Impeachment is bctore ſet forth, but onely that 
he was impeached generally. And as I obſerved bctore, a perſon might go up with 
a Mcflage to impeach, but that cannot be ſaid to be an Impeachment to which the 
party is compelled to anſwer 3 it muſt be an Impeachment cn Record, and appea- 
ring on the face of the Record tor what Crime it is 3 and ſo they ought to have {et 
it forth. "17 
Now that this is too-general that is allcadged here, I take it the Books are very 
full. When a Record is pleaded in Ear or in Abatement, the Crimes ought to be 
ſet out to appear the ſame 3 and ſo, my Lord, are all the Preſidents of Coke's En- 
tries 53. Holdcroft and Burgh's Caſe, and Watts and Brays Caſe in 41 and 42 of Q. 
Eliz. Coke's Ent. $9. Wrott and Wigg's Caſc, 4 Rep. 45. and in Lewes and Schola- 
ftica*s Cale, and Drives and Manning's Calc. The Record mult be ſer out, that the 
Court may judge upon it 3 and the Record mult not be tryed per Pay , but by it 
ſelf. But for what they ſay, plcad it never ſo certainly, there muſi be an Averment, 
it muſt be (o *tis true 3 but that is for another purpoſe than they urge it ; The rea- 
ſon is. becauſe if it be for another FaCt that he hath committed, he may be indicted 
. again, though it be of the ſame naturez but whether of the ſame nature or. not of 
the ſame nature, is the thing muſt appear upon the Record pleaded, becauſe the 
Court mult be aſcertaincd that it was ſufticient tor the party to an{wer to it : for 
if it were infufhcicnt, he may be again procecded apaintt 3 as if an Indictment be 
pteaded which was inſufficient, though the party pleads an Acquittal or Conviction 
upon it, it will not avail him; for the Court will proceed on the other Indi&tment : 
And fo is the Reſolution in Yaxlx's Caſc, and in Iigg's Caſe, though there was 
a Judgment given of Acquittal,yet he was trycd again. So that,my Lord.that is one 
great reaſon why it mult appear, that the Court may judge whether it be ſufficient 
for the party to anſwer. And you have now that hcre before you , if this be ſuch 
an Impeachment as they have pleaded it, as this perſon could not anſwer to by any 
Law of Parliament or other Court 3 then *tis not ſufficient to out you of your Ju- 
riſdiction : And I do think that by no Law they are or can be compellable to an- 
{wer to a general Impeachment of High-Treaſon. And to give you authority in 
_ that, there are many might be cited, as the Caſcs of my Lord Stafford and the other 
Lords in the Tower, and fo is the anciert courſe of Parliament 3 with ſubmiſhion, I 
will be bold to ſay, the Impcachments arc all fo, that ever I met with : And it ap- 
pears by them, that they all conclude contra Coronam & dignitatem Regzs,in the form of 
Indictments, laying ſome Overt-Acts and thc ſpecial particular Crimes for which 
the pcrſon is impeached, as Overt-Acts for Treaſon required by the Statute of 
25 Edw.3. And 1 hope they will not fay, That without an Overt-A& laid in the 
Impeachment, the Impeachment can be good, It then this be fo general that it 
cannot make the Crime appear to the Court, and is fo inſufficient that the Court 
cannot give Judgment, I take it you will go on upon the Indictment, which char- 
geth him with a particular Crime. 
My Lord, Mr. Pollexfen does put the caſe of Barretry where ſuch Averment is 
allowable, but that is a ſpecial, certain, ard particular Crime , but High-Treaſon 
is 
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isiot ſo ; there are abundance of ſpecial ſorts of High-Treaſon, there is but one 
fort of Barrctry, and there are no ſub-diviſions ; therefore there is nothing to be a- 
verred but the ſpecial fatts that nuke that Barretry. | 

Then there was another Authority our of the Book of Aſſes cited by Sir Fra. 
Winnington, and greatly relied upon : A man is indicted for the murder of F. S. 
and afterwards for the murder of F. N. the former was pleaded tothe ſecond with + 
an Avcrment that it is the ſame perſon, that is but according to the common' form | 
of Averments, to he of matter of fact : For if F.$. was known as well by the 
name of 7. N. as of 7. S. the Inditment was for the murder of the fame perſon, | 
and there 'tis pure fact averred. But where *tis Eſſential, as this caſe is, that the 
particular Treafon do appear, to ſay that it is the ſame particular Treaſon, and to 
fay that matter of fact aver'd ſhall enlarge a Record, I think, is impotfible to be 
tound any where. And of all the Caſes that I have ſeen or heard, 1 confe(s none 
of the Inſtances come up to it, For the Caſe in Moor, King, and Howard, cited by 
Sir Francis Winnington, that is an authority as exprelly agaiolt him , that nothing 
can be more : For if there be an Indictment for Felony in ſuch a particular a&, 
and then he is indicted again, he cannot come and plead'a general Indictment 
of Felony, and then aver *cis for the particular Felony, and fo to make the fact ene 
large the Record, and put matter of Record to be tried bv a Jury, 

Mr. Iallop was ot opinion that upon this Averiment the jo may try the Fat. 
What a pretty caſe would it be, that a Jury ſhould judge upon the whole Debates 
of the Houſe of Commons whether it be the ſame matter or no3 for thoſe Debates 
mult be given in evidence if ſuch an iſſue be tried. I did demur with all the care 
thac I could, to bring nothing of that in queſtion 3 but your Lorſhip knows 
if they have never fo much in particular againtt a man, when they come to make 

ood their Impeachment they mutt aſcertain it to a particular Crime; and the 
crt-acts mult be alleadged in the Impeachment, or elſe there is another way to 
hang a Subje& than what is the Kings high-way all over England. And admit 
there was an intimation of a purpoſe to Impeach, a Meſſage ſent up, and any 
Judgement given thereupon, pray conſider what may be the conſequence as to the 
Government 3 a very great matter depends upon this: if there be any Record of 
that Parliament, then is the French Act pone 3 for fo is the Reſolution in 12 
acobz, where the Journal-book was full of proceedings, yet becauſe there was no 
ea in paſſed , nor no Record of a Judgement in a Writ of Errour, they ad- 
. judged it no Scthion 3 but if any Judgement had been given, then it had been 0- 
therwiſe, So thar the conſequences of theſe things are not eaſily ſeen, when men 
debate upon touchy matters. 

But that which is before your Lord(bip is this point upon the pleading, and, I 
conceive, I haveanſwered all the Pretidents they have cited 3 therefore, my Lord, I 
do take it, with ſubmiſſion, there.is nothing of that matter before you concerning 
an Impeachment depending before the Parliament ; but whatſoever was done, 'tis 
ſo imperfectly pleaded, that this Court cannot take any notice of it. | 

Mr. Soll. Gen. My Lord, I ſhall endeavour to be ſhort, and fhall confine my felt 
C becauſe I am tender of your time ) to the point in Queſtion 3 which is, whe- 
ther this Plea be ſufficient in point of Form. There have been many things ſaid 
on the other {ide, which ] muſt crave leave to take notice of fo far onely as to ſhew 
they are not in queſtion before you. Thoſe are what rchte to the matter of the 
Plea 3 for they argue *tis good both in matter and form 3 and from the matter of 
the Plca they have taken occaſion to debate, whether a Commoner may be impeach- 
ed : Whether this Court hath power to judge of the priviledges and courſe of Par- 
liament ? none of which Queſtions will ariſe upon our caſe now. Therefore I 
will not now debate whether M:gna Charta, which hath ordained that every man 
ſhall be tried by his Peers, and the Statute of 4 E4w. 3. which (ays,- that the 
' Lords fhall not be compelled , nor ſhall have power to give Judgement upon a 
Commoner, have ſufficiently ſecured the Liberty of the Subject from Impeach- 
ments, Nor is it the queſtion before your Lordthip , whether you ſhall judge of 
any matter that is a right or priviledge 'of Parliament z here is nothing beforeyou 
that was done in Parliament ; but this is an Indi&ment for High-Treaſon _ 
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mitted by Fitz-Harris in this County, Now, my Lord, as that is not the Qye- 
{tion, neither will it be the Queſtion, Whether an Icupeachment depending in the 
Houſe of Lords againſt a Commoner, by the Houſe of Commons , will bar this 
Court of its Juriſdi&tion. For though they have entred upon it, and debated ir 
at large, and ſeemed to obviate the Objections wade to that /if ic had been a 
Queliion 3 as by ſaying that the King hath no Election. becauſe this is not the ſuic 
of the King, but the. Pie of the Subjet. I will not now ex niſtztuto argue that 
point ; but I will humbly offer a few things to your Lordſhips conlideration , and 
I ſhall take my hints from them. They ay the Houſe of Commons are the grand 
Inqueſt of the Nation, to enquire of Treaſons and other high Crimes, and they 
make tlicſe Preſentments to the Houſe of Lords. Now when ſuch a Preſcntment is 
made, *tis worthy conſideration whether it be not a Preſentment tor the King 3 tor 
an Impeachment does not conclude as an Appcal does, but contra Ligeantie ſus de- 
bitum.&- Coronam & Dignitatem Domini Regis, (o tar 'tis the Kings ſuit. In an Im- 
peachment the Witneſſes for the Priſoner are not ſworn , the Priſoner hath not 
Councel for his life in matter of Fa&, as in caſes of Appeal at the ſuit of the Sub- 
je&t he hath. The King may pardon part of the Sentence, it was done fo in Rich. 
the 24's time, and it was done fo lately in my Lord Stafford's Caſe ; but take it 
for a ſuppolition that it is the ſuit of the People , yet that cannot preclude the 
King from his ſuit ncither 3 for at Common Law before the Statute of 3 Hen. 7. 
where a man had an Appcal tor Murder, the King had not his hands tied up, noc 
to procced upon the Indictment 3 it had been uſed ſo, I do agree, and ſo *tis reci- 
ted, that it had been uſed ſo, in the Statute of 3. Hen. 7. but there was no politive 
Law for it, nor could/it have been pleaded in bar of an Indictment, that | the In- 
dictiment was within: the ycar, but the King uſed to ſtay out the year in favour of 
that ſuit. But ſince the Statute the uſe is otherwiſe ; and the reaſon why they 
proceed immediatcly./is, becauſe now an Acquittal or an Attainder upon the In- 
dictment is no bar to! the Appcal, but the party may go on in his Appeal. I men- 
tion this, becauſe the conſequence which they urge as ſuch a diſmal one,will be no- 
thing 3 which is, What it he ſhould be acquitted here.he could not plead ater foits 
acquit, fo would be twice brought in jeopardy for the ſame offence : For it is the 
{ame in all Caſes of Appcals, a man comes in jcopardy twice if he be indicted with- 
in the ycar, and attainted or acquitted within the year, it is no bar to the Appeal. 
But this is not like the Caſe of an Appeal for Murder neithcr;for though it hath been 
uſcd diſcretionarily in the Court to ftay the Suit of the King, and to prefer- the 
Suit of the Subject, it was then becauſe the Subje had the firſt and neareti con- 
ccrn, as the Son in the death of his Father, and it did moftly concern him to 
proſecute it. * The King is concerncd as the Fountain of Juſtice onely, to bring 
Offenders to condigne puniſhment 3 but the nearctt damage , and the firtt 
0 be prefcr'd, was that of the party who had Joſt his Relation. Now the 
xeaſon of that turns/quite ccntrary here: For as in that Caſe the Subje had the 
neareſt concern in the loſs of Bis Father ., and ſo was beti intituled to. the Suit ; 
ſo in this Caſe that very rcaſcn will have the Kings Suit to be preter'd 3, for there 
4s no Treafon-but againſt the Kivg , and in Treaſon againſt himſelf, the King has 
the neareſt concern , and the wrong is prirrarily and origivally to himſelf. And 
the Subjects damage is but a conſequence of that, as all hurt to the King muſt needs 
hurt the people. So the Kings Suit is to be prefer'd here, as the Subjects was in 
the other Caſe, - 
| Now for the Objection that has been made , that if you try this man, upon 
the ſame reaſon you may try the Lords in the Tower. Their Cale is different, as 
.has been already obſerved by Mr. Attorney 3 And that which has been done by 
the Lords in that caſe, to me does rather ſeem to imply that this Trial may be in 
* this caſe. For it the Lords after an Impeachment brought up againſt the tive Lords 
; in the Tower, and after the ſpecial matter in the Articles which does aſcertain 
on what they do proceed, have thought fit notwitſtanding to remove the Indice- 
ment by Certiorar; into Parliament,(for ſo it was in fa&)that no proſecution might be 


= upon them, then certainly they thought the Kings Court might proceed without 
doing ſo. 


My 
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My Lord, I will mention no more upon this matter, but leave it to your Lord- 
ſhips contideration : But as to the form of the Plea Ido conceive, with ſubmiſſion, 
tis not a formal Plea, | | 


 Weknow here of no form of pleading an Indi&ment, but what does ſet forth 
the Indictment particularly 3 the Preſidents are ſo, *tis fo in YVaulx's Caſe, and all 
the Preſidents that I have ſeen 3 ſo is the Pretident in Raſt, Ent. where in an A 
peal the Defendant waged Battle, the Plaintiff replies he was formerly indidtcd, « 
ſets forth the-Indicment particularly. All the. Preſidents are fo, and the Law- 
Books reſolve it muſt be ſo, as Wrott and Wigg's Caſe, where the Defendant in an 
Appeal of Murder by the Wife pleads, that he was indicted for Manſlaughter be- 
fore'the Coroner of the Verge, and Coroner of the County,' for killing the Huſ- 
band at Shepperton in the County of Mzdaleſex, and had his Clergy with referener 
' totheRecord, 'and the uſual Averments 3 with this farther, that he averred that 
Shepperton at the time of the Indictment and Death was within the Verge. To 
which the Plaintiff demurred, and Judgement for the Plaintiff. Now two things 
are reſolved by this Judgement. ' 


-, 7, That *tis neceſſary to ſet: forth the whole Record of the Indictment , or 0- 
therwiſe they oughe not to have.given Judgement for the Plaintiff, by reaſon the 
Indictment was inſufhcient ,'as 'twas pleaded , ( in that it did not ſay that Shep- 
perton was within the Verge ,- which was neccffary to intitle the Coroner of the 
Verge to a Juriſdiftion) becauſe being pleaded with reference -to the Record up- 
on Nl til Record pleaded , and the Record thereupon broughc in, that defect 


might have been cured, 


2. Thatno Averment of Fat can ſupply that which ſhould appear upon Record, 
therefore the Averment that Shepperton was within the Verge did not mend the 
matter, thongh confelt by the Demurrer as much as it is in thus cale, that *tis the 


7 


ſaine Treaſon. | 


But they ſay there is a difference between this Caſe and choſe which I have put 3 
for that *tis the courſe of Parliament ( of which your Lordfhips mult take notice) 
to impeach general, ſo they -.could not have pleaded otherwiſe than they have 
done, unleſs they had pleaded it otherwiſe than the Caſes was3 this reaſon holds 
rather. the other way : for if in any Caſe ſuch a general way of pleading with re- 
ference to the Record were to be admitted, it were in caſe of an Indictment, be- 
cauſe the Court knows there is no Indi&ment but what does particularly fet forth 
the Felony, which when produced, is capable of being applied 3 but here it the 
Record be brought in, *twill no more aſcertain-the matter of the Impeachment 
than the Plea does alrcady.And whercas they ſay your Lord(hip is bound to take no- 
tice of the courſe of Parliament , ſo your Lordthip will take notice too, that *tis not 
the courſe of Parliaments to try any man upon ſuch a general Impeachment, I ne- 
ver heard of any man ( I ſpeakit with ſubmitſion to them that know becter ) that 
awas/brought-to-plead Not guilty upon a. general Impeachment. of High-Treaſon; 
that is, upon the Commons bare {aying,, We do impeach fuch an one ot High- 
Treaſon. I know none that ever was brought to anſwer that general Accula- 
tion, | . | 
- And now, my Lord, as the Plea is nought for not ſetting .out the Record, fo is 
the- Averment,.with ſubmitlioo., inſufficient too. For though he does aver that 
the Treafon in the Indictment and the Treaſon for which he was impeached, arc 
-oncayd the fame, and not divers Affirmatively.2nd Negatively 3 yet as this Caſe 
46; he ought-to have'faid, that the Treaſon tor which he is indiQted, andthe Frea- 
ifon-inentioned ini the Impeachment, is one and. the ſame 3. For if he was impeach- 

ed penerally: for 'High-Trcaſon-without mention of paxticulars, it is impothible 
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to be reduced to a certainty : So *tis an Averment of a Fad not capable to be 


tried. 


Firſt, becauſe, with ſubmiſſion to theſe Gentlemen that have Gid it, the Debates 
of the' Houſe of Commons are not to be given in Evidence, and made publick to 
 @ Fuvy 3 nay, they are nor always poſlible to be reduced to a certainty, as the cir- 
eumifiances may be 3 for they do. not always particularly reſolve upon what par- 
eieulars they wilt accuſe before they go up , but a general Allegation ſerves the 
turn : So that ſuch Averment is not txiable per Pais ,. becauſe as the Caſe may be, 
it ray not be capable of -any certainty fxzom the Debates of the Houſe of Gan 


 mors. 


Another reaſon is, becauſe by this way of pleading, Proceedings may be ſiaid tor 
Treaſon, though ſubſequent to the Impeachment, which no man yet has preten- 
ded-to fay: For ſuppote now a general Impeachment lodg'd, and a Treaſon aty 
terwards committed by the party, I think no man will Gy that the Houſc of Com» 
raons when they brig up their ſpecial matters cannot. make even this ſublcequeng 
Treaſon an Article upon that Impeachment , neither can it be ſaid that ſuch A- 
verment as this is upon ſuch Plea pleaded to an Indictment here below would be 
repugnant, becauſe there is no time at all laid in. the Impeachment as 'tis here 
pleaded, nor no time when the Impeachment was brought up , (o that ic cannot. 
appear to the Court whether the Treaſon in the Indictment be fublequent ors 
not, the conſequence of which is , we nwlt try whether the Houſe of. Commons 
upon this genera) Impeachment did intend to proceed. to try him for a tat com- 
miteed after the Impeachment carried up. . My Lord, this would be to affirm, thag 
a man once impeached in Parliament ſhall never be tried fox any offence 3 it would 
be like that Privlegium Clericale which they made uſe of to exempt themſelves 


from puniſhment for all offences. | 


Bue, my Lord, we do think upon the whole mattex without entring upon the 
Debate', whether a particular Impeachment lodged in the Houſe of on mg docs 
paws the King from his proceedings : We have a good Caſe upon this Plea, 
or that is not a Queſtion neceſſary to be xefolved , though ic be not granted by 
the King neither. But the Queſtion is, whether this: be a formal Plea, and whe- 
ther hexe be ſufficient matter (et forth upon a Recoxd to bring that other matter 
to queſtion, and tie up the hands of the Court. 


Mr. Serj. Jeffreys. My Lord, there hath been already enough ſpoken in this Caſe, 
I (hall detize onely toofter one word to that ſingle point (viz- )) the informality of 
the Plea 3 which I rake to be the ſole Queſtion in this Caſe, for to axgue whethep 
beeaule there was no Bill paſs'd, or Decree made in the Houſe of Lords ( though 
the Articles had been carried up ) the Impeachument did. nat fall to the ground by 
the Diſſotution, I conceive altogether improper 3 tor I think it does nat affect the 
Queſtion, though I deſire to take notice that Sir Fr. Win. Mi.Wibians, ad Mil#al- 
oh ape rome _ CET {uch Concethans made _ by- avy, of. the 

ings el the other day, as | e, becauſe we did oor think.it to be 
Quettion, and thercfoze made no difcourl 196 wn Nami ag _” 
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ded to Iflue, which is ready for a Tryal. Burt in the Cle at Bar, chere onely is an 
Accuſation, without any further proceedings thereupon.” —_ 


And as to the Caſe of my Lord Shaftsbury, that makes ftrongly for us, as I conceive, 
Mr. _ Foner's opinion was taken notice of by Sit Fran, Hinnington, that they 
would not meddle by any means with matters depending in Paxliament : Bur | 
muſt remember, he then gave this reaſon for his opinion, becauſe the Parliament was 
then'in being. And 1 muſt humbly put your Lordſhip in taind; that the whole 
Court did then declare, Thar if the Parliament had been diflolved, they would have 
ſaid ſomething more to that Caſe. I donot fay, that they would have given ſuch 
or ſuch a Judgment, but I attended at the Bar at that time, and I appeal to the 
memory of the Court, it the Court did not then make fuch a Declaration. 


But now to the Queſtion : Without all peradventure, the Caſes cited by Mer, 
Peollexfen are truc. If I bring a general Indebitaras affarnpſit for Wares ſold and 
delivered, and after bring a particular Indebitatur aſſmmpfie for ſuch and fuch 
Wares, naming the particulars, the party may come and plead in Bar, and avce 
'tis for the fame thing 3 and *tis a good Averment, becauſe there js ſufficient mat- 
ter {et forth in the Record to ſupport ach an Averment : For the doubt is onely; 
whether the particular Goods mentioned in the fecond , be not the ſame thae 
_ intended under thoſe general words ( Goods and Merchandines ) jn the 


But ſuppoſe there had been onely an account brought, and no declaration put in, 
could then the Defendant have pleaded fuch a Plea wich ſuch'an Averment, when! 
there was not ſufficient matter of Record fer forth in their pleading, whereby the 
Court might be able to give a Judgment, or pur it into.a way of Tryal wheclier is 
was for the ſame or not ? 


And is it wot in this Caſe ? there being bur a bare Accuſation : Foe I fill 
_ to the informality of the pleading, and | rake ir not to be ſuch a dangerous: 
Caſe, as theſe Gentlemen of the other ſide do pretend, for you to determine it : 
| For lam ure it will be better for the Court to anſwer, it ever they ſhall be xc- 

quired, that they have performed their Duty and done Juſtice according; to theis: 
Canſciences and their Qaths, than ever to be afraid of any Threats or Bughears 


from the Bar. 


For would not they by this manner of pleading, put upon your Lord(hips a 
dithculty to: judge, without any thing contained in the lmpcachment to guide your 
gacganent, whether the Priſoner be impeached for the fame thing for which he is 
indicted ? May not the Treaſon intended in this Impeachment be for Clipping 
or: Coyningof Money'> for 'tis generally ſaid to be ondy for Bigh-Trealon. How | 

comes this then. to be help'd ſo as to be any way ifluable; and be trycd ? Shadl je 
be by that way which. Mr. allep laid down, that if Mr. Attorney had taken Hiue, 
che Jury; muſt have tryed the Queſtion by having the Debares of the Houle of Com- 
mons given-in Evidence ? Certainly that cannot be, my Lord. If theve were but 
one ſart. of Treaſon, there might be ſome colour for this ſort of pleading » but 
there are divers: kinds of Treatons, and how is ic capable to be tryed'? who: cam 
prove the intentions of the Houſe of Commons, before they are come to a Refolu- 
tion? and therefore cannot be given in Evidence, or be regularly brought into 
Judgment. {9 

Thezefore we rely upon the infomaliey:and uncertainty of the: pleading onely,. 
and; meddle not with the Queſtion, whether: an Impeactunent in che: Houſc of 
Lords: ſuperſedes an Indihment in the Kingr-bench 5 for we lay,” they have nov 

pleaded:itſo ſubltantially, as to enable: the Court to judge uporrthe Quetiton : | 
ar we pray.youp Lordthips Judgenent , thas the Plea: may be —_— 
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Sir Frans Withins. My Lord, there has been ſo much of your time already taken 
up by thoſe Gentlemen that have argued before me, that I ſhall be very thort in 


what I have to ſay. 


'The Queſtion is not at this time, how far forth the Commons in Parliament 
may impeach: ori not impeach a Commoner, _betore= the Lords in Parliament, or 
where the Lords may admit or not admit of ſuch Impeachments 3 that is not the 
Caſe here, as I humbly conceive, nor will I meddle with it :: I ſhall onely ſpeak to 
the validity of the Plea according to the Law. Now 1 lay that this Plea of the 
Priſoner as thus pleaded, cannot be good to out this Court of Juriſdiction : For 
firſt, the Priſoner cannot be admitted to make the Averment in this Plea, that the - 
Treaſon mentioned in the Impeachment in Parliament, and that contained in 
this Indi&ment, is the ſame; for if, as the Gentlemen that .argued on the other 
fide urg'd; that this Court muſt take notice of the Proceedings and Law of Par- 
fiament,: then you will take notice that no perſon is there tryed upon .a general 
Impeachment i'of Treaſon. Special Articles are always firſt exhibited : In this 
Caſe then either the Houſe of .Commons have carried up ſpecial Articles againft 
the Priſoner to the Lords in Parliament, or not > it the Houſe has done it, then 
the Plea might have been pleaded better by ſetting forth 'the Articles ( which is 
part of what they ſay on the. other ſide, that it could be pleaded no better.) for 
then it would have appearcd plainly whether the Treaſon were the ame .or not. 
If the Articles areinot carried up. ſhall it lic in the mouth of any particular pexſon 
to ſay what Articles the Commons in Parliament would have carrzed op ? Shall 
any ſingle perſon be admitted to fay what the. Houſe would have done, | before the 

| Houſe ir (elf ſays it? In Caſes of Impeachments, it lies in the Diſcretion and+ _ 
padgent of the Commons upon Debate to exhibit what Articles they in their 
iſdoms ſhall think fit 3 and ſure it ſhall never come, that any particular perſon 
ſhall limit them to this or that particular Treafon before-hand ; no ſurely. - 


Now ſuppoſe in ſuch a Caſeas this, after ſuch a Plea pleaded, 'the Commons up-, 
on deliberation ſhould carry up Articles quite different, ſuch a Plea then would 
appear to be a ſtark lye, and the pleading and allowing of it, an apparent. delay 
of Juſtice, | So that I conceive , my Lord, the Priſoner thall by no means be ad-. 
mitted ( nor indeed can it be ) to aver the intention of the Houſe of Commons, 
( which cannot be tryed. ) before they have declared it themſelves: and therefore I 
conceive the Plea to be naught for that reaſon. | 2419 112 


; Bur, my Lord, 1 conceive that the Priſoners Plea is ill for another reaſun, be- 
cauſe the Court in this Caſe, by any thing expreſſed in this Plea, carmot diſcern - 
nor take notice whether it be the ſame Treaſon or not. JE in. 1 


Now the reaſon why the Record, as this Caſe is, ought to be alleadged ſpecially, - 
is becauſe the matter contained in it may plainly appear to the Court, and then by 
that means the Court might judge whether it be the ſame Treaſon or not, Now 
Treaſon generally alleadged in the Impeachment, is the Genus, and the particular. 
Treaſon mentioned in the Indictment is onely a Species, and the Averment in the: 
Plea is, that the Genus and the Specics is the ſame, which-is abſurd, and if. al»- 
lowed, tends to hoodwink and blind the Court inſicad cf making the matter-plain: 
for their judgement. PO 21 le if7 


Pleas ought to be plain and certain , becauſe the Court upon them alleadged, is 
to judge either of mens Eſtates or Lives 3 and for that reaſon the matter ought to. 
come plainly and fairly before them, that wtong may. be done to neithes party by 
reaſon of the.obſcureneſs or doubtfulneſs- of the Allegation : if; therefore:a- Hood-. 

- wink be brought inficad of: a Plea it ought-not to be allowed! ;: And therefore for 
theſe reaſons ( for what I have farther to ſay. has been already ſaid by others) I 
concelve it ought to be overruled, I-humbly ſubmit it to the Court, ©. vt» 
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TC. f. You have done your Arguments, Gentlemen, on all ſides, 
Coun. Yes, my Lord. . 


L.C. 7. Look you Gentlemen, Ile tell you, you have taken up a great part 
of our time. We never intended when we afligned four Counſel ro Mr. F:z- 
Harris, that they all ſhould make formal Arguments in one day , tis the firſt 
time that ever it was done; but becauſe 'tis as you preſs it in a Caſe of 
Blood , we were willing to hear all yau could fay, that you might not af- 
terwards ſay, but that vou were fully heard.on all ſides. Bur in truth, I 
muſt tell you, you have ftarted a great many things that are not in the 
Caſe at all. We have nothing to do here, whether the Commons Houle ar 
this day can Impeach for Treaſon any Commoner in the Houſe of Lords, 
we have nothing to do with this, what the Lords Juriſdiction 'is, nor with 
this point , whether an Impeachment in the Lords Houſe (when the Lords 
are. polleſſed fully of the Impeachment) does barr the bringing any Suit, or 
hinder the proceeding in an Inferior Court : But here we have a Caſe 
that riſes upon the pleadings ; whether you have brought here before us a 
ſufficient Plea ro take away the Juriſdiction of the Court, as you have. 
pleaded it, thar will be the ſole point that is before us : And yon have 
heard what exceptions have been made to the form, and to the marter of 
your pleading. We do ask you agam, Whether you think you are able to 
mend. your Pleading in any thing , for the Court will not catch you , if 
you have any thing wherein you can amend it, eivher in matter or form ? 
If you will let us know it we ſhall conſider of it ; But if you have not, if you 
abide by this Plea, then we do think tis not reFonable, nor will be expetted of 
us in a matter of this conſequence to give our Judgment concerning this Plea 
preſently. All the Caſes cited concerning Facts done in Parliament, and where 
they have endeavoured to have them examined here, are nothing to the purpoſe 
at all. For plainly, we do not aflume to our ſelves a Juriſdiction ro inquire of 
ſuch matters, for words ſpoken, or Facts done in the Commons-Houſe, or in 
the Lords, we call none to queſtion here, nor tor any thing of that nature which 
cakes off moſt of the Inſtances you have given; but our Queſtion is barely up- 
on the pleading before us, whether we have a ſufficient pleading of ſuch an 
Impeachment as can forecloſe the hands of the Court? And as to thar we ſhall 
take ſome reaſonable rime to conſider of it ; we will not precipitate in ſuch -a 
Caſe ; but deliberate well upan it before we give our Judgment. Take back 
your Priſoner. : | | 


Mr. 4tr. Gen. Before he goes away, we hope you will ſet a reaſonable time, 
as ſhort as you can, to have him come again, for your Judgment. 
L.C. F. Mr. Attorney, we can ſend for him when we pleaſe, to come hither 


by Rule ; you ſee this buſineſs is come on in the buſy part af a Term, and 'tis 
impoſſible for the Court to attend nothing bur this, we will take ſome reaſona- 


ble rume. 


| Then Fitz-Harris was carried back to the Tower. 


On Tueſday. May 10. Mr. Attorney moved the Cort to appoint a day 
for their Judgment on the Plea, and for Fitz-Harris to be brought up, 
which they apfointed to be the next morning. 


R | And 
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And accordingly on Wedneſday morning, May 11. he was brought from 
the Tower to Weſtminſter-Hall. 


- Mr. Arr. Gen. My Lord, I pray that Firz-b4rris may be brought to the Barr. 


L. C. F. Where is the Lieutenant of the Tower ? bid tum bring Firz-harris to 
the Barr (which was done). | 


"Y 


- -Mr. Arr. Gen. My Lord, I pray your Judgment on the Plea. 


L,C. F. Why? Mr. Firz-Harris, you have been Arraigned here for High-Trea- 
fon, -arid it is for endeavouring and compaſling the Kings death, and other Trea- 
fors, ſpecially mentioned in this Indictment ; you have pleaded here to the Ju- 
rifttiction of this Conrr , that there was an Impeachment againſt you by the 
Commons of Ergland in Parliament, before the Lords for the Crime of High- 
Treaſon, and you do fay that that Impeachment 1s yet in force , and you do 
ſay by way of averment, that this Treaſon whereof you are now Indicted, and 
the Treaſon whereof you were Impeached by the Commons of England, before 
the Lords, are one and the fame Treaſon. And upon this the Artorney General, 
for the King, hath Demurred, and you have joyned in Demurrer. And we have 
here the arguments of your Counſel, whom we afligned to argue' it for you; 
we have heard them at large, and have conſidered of your Caſe among our 
ſelves, and upon full conſideration and deliberation concerning your Caſe, and 
_ all that hath been ſaid by your Cgunſel , and ttpon conference that we have had 
with ſome orher of the Judges, ve are three of usof Opinion that your Plea is 
not fufficient ro bar this Court of its Juriſdiction, my Brother Fones, my Brother 
Raymond, and my Selt are of Opinion that your Plea is inſufficient, my Brother 
Doelven not being reſolved, bur doubring concerning it : And therefore the Court _ 
does order and award , That you ſhall anfwwer over to this Treaſon. # 


Cl. of Cr. Edward Fitz-Harris, Hold up thy hand. 


Mr. Fitz-Harris. My Lord, I deſire I may have Liberty to adviſe with my 
Counſel before I plead. ; | 


L. C. 7. Mr. Fitz-Harris, When you propoſed a difficulty you had in a mat- 
terof Law, the Court were willing to aſligne you Counſel ; becauſe 'tis known 
you cannot be a fitting perſon to adviſe your ſelf concerning the Law. Burt as 
to this, we cannot aſligne you Counſel]; *tis only a matter of 'Fa&t , whether 
you be Guilty, or not Guilty ? Therefore in this Caſe you cant have Counſel al- 
low d to adviſe you. or oa, 


Mr. Firz-Harris. My Lord, I deſire before I plead, or do any thing of that na- 
ture, that I may make an end of my Confeſſion before your Lordſhip, and 
ſome of the Privy Councll. 


{.. CF. Look you, Sir, For that you have trifled with us already; you pre- 
tended you had tome ſcruples of Conſcience, and that you were now become 
another man, and would reveal and diſcover the whole of this defign and Plor, 
TIat Vou are laid to be Guilty of here; but you have trifled ſeveral times con- 
CErning it, and we can fay nothing concerning that now; we muſt now have 
your Plea; if afterwards you have a mind to confeſs and be ingenious, you may 
do it ; but now you mukt either plead, or not plead. 


Mr. Fitz- 


LL ( 63 ) 
Mr. Fitz-Harris. My Lord, I have ſome Witneſſes a vreat way of ; 
fire time to have them ready for my d-tence. on CO ATT (os 


_ Cl. of Cr. Edward Fiiz-harris, Hold up thy hand ; (which he di Y 
been Indicted of High-Treaſon, upon as Inditment os: haſt rag Gi -1 r 
and haſt Pleaded to the Juriſdiction of this Court : To which Plea His A. i, 
Afto:ney-General hath Demurred, and thon haſt joyned therein: And upc 4 
whole matter, this Court, upon mature and conſiderate deliberation 1s of 5 
on, that thou oughteſt ro anſwer Over. How failt thou, Art thou guilty of th 
High-Treafon whereof thou haſt been-Indicted; and haſt been Arraigned,. or hor 


Guilty ? 
Mr. Fitz Harris. Nor Guilty. | 7 
. CT. of Cr. Cul. Prift. &c. How wilt thou be tryed ? 


Mr. Firz-Harris. By God and my Country. 


"CL of Cr. God ſend thee a good deliverance. 


_L. GC. F. Now if you have any thing to move, do it : We could not hear 
yoyr motion till you had pleaded ; for the method of the Courr muſt be ob- 


ſerved. : 
Mr. Fitz-Harris, I have ſome Witneſſes at a diſtance, my Lord. 
L. C. F. Where are your Witneſſes? | 


Mr. Firz-Harris. 1 have one Witneſs in Holland, a very material one : char 1 
am much concerned to have for my Life. 


Mr. Juſt. Jones. What is his Name ? 
Mr. Firz-Harris. His Name is Steward, my Lord. 


_L,C. F. Look you, Mr. Fitz-Harris, Tle tell you, reaſonable time is. allowed 
to all men to make their.defence in ; but when a man is in HeYand, I know not 


what time you will take for that. 


Mr. Fitz-Harris. What time your Lordſhip thinks fit for a man to return from 
thence hither. | | - 


LCF. Look you, Mr. Attorney, Why ſhould not we allow Mr. Fitz-Harris 
time for his Trial till next Term * | 


Mr. Attorn. Gen, I think he hath not offered any thing to entitle him to it: he 
doth not tell us, And I would fain know what the Witnelles will prove. 


Mr. Juſt. Dolbey. It may be Mr: Attorney will confets what tis that Witneſs | 
can prove. | 19 


Mr. 4tt. General. For the whole proof in a Caſe of Treaſon bes on our ſide. 


L. C. F. Commonly, and trima facie, i does fo; but there may be ſome things 
that 
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that the Priſoner may give in Evidence for himſelf, that may be material for 
him to urge for his Defence. | | 


Mr. Fitz-Harvis. My Lord , I know tot whether ic be fafe for me ro tell 
whar he can ſay ? | | f 


Mr. Juſt. Zones. Then you reſerve it wholly in your own Judgment , whether 
he be a material Witneſs or no ? 


Mr. Fiz- Harris. | if My Lord Chief-Juſtice PRs I will acquaint him in 
private with Ir. 


Mr. Arr. General. I never ſaw any good effect of theſe private Proceedings. 
If he have any thing to offer, he may do it publickly, in the face of Juſtice. And 
therefore I deſire he may be Tried this Term ; for he hath had an whole Terms 
notice, and time enough to conſider what perſons are material as Witneſles for 


him. 


Mr. Juſt. Fores. Unleſs he do ſheiw good Cauſe to the contrary , he muſt be 
Tried this Term. 


Mr. /tt. bevel, And, my Lord, where 'tis in che ſame County where the 
Fact was committed, there is the lefs reaſon to ſtay; Criminals in Figh-Trraſon, 


the Fact muſt be plain and evident againſt them. 


L. C. F.. Look you, Mr. Attorney, peradventure he hath been made to depend 
upon his Plea, and hath been adviſed ſo to do. | 


Mr. Fitz-Harris. Ye, my Lord , and have been cloſe FAO, and not tal 
© lowed to ſpeak witli any Body. | 


LC 7 ito, chin it may be a ſurprize upon him. 


Mr. Fits-Harris. "my Lord, I have been allowed aotcg; to prepare for my 
Defence. 


Mr. Sol. Gen. My Lord, He ought fo be provided for his Trial this Term. I 
do not know , my Lord, what Wirneſles he can pretend to have ; The Fatt was ' 
done in Middleſex here, and the proof of the Circumſtances of chat Fat do a- 
riſe here; and I do not know what {urprize he can complain of: As to the 
Witneſs he tells you of that is in Holland, he doth not tell you to what purpoſe 
he is a Witneſs; ſo that you may know whether it be marerial or not. I know 
very well , my Lord , in the O/d-Bayly, when the Prieſts did urge ir, that they 
had Wirnetſes beyond Sea in other Countreys, they were not {i uffered to delay 
their Trial upon ſich a pretence. We muſt ſubmit it to your Lordſhip's diſcre- - 
tion : bur we ſuppoſe it will not be a precipitous proceeding, he having notice 


of his Trial all this Term. 


. Mr. Arttorny, Truely, ſince he pretends he is ſurprized, and hath de- 
Doh u pon his Plea, and hath Witneſſes that require ſome time ro ferch, we 
think it reaſonable that he ſhould have till the nexr Term ; and we will defer it 
till then. We are all of that Opinion, (eſpecially it being luch a Dis delay) to 
inable him to have what Witnelfes he doth pretend to have. 


Mr. Att. 
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Mr. Att. Gen. My Lord, I never deſired inthis Caſe, nor in any other, nor e- 
ver ſhall do, that Juſtice be precipitated. I know theſe open and fair Trials pro- 
ceed with ſuch equal fteps toall parties, that we need not be haſty, and there- 
fore if your Lordſhip be of that Opinion , Iſfubmir to it, fo ic be the firit Week 


of the next Term. 


- 


L. C. F. The firſt Week it cannot be. | 
Mr. Art. Gen Within the firſt ſeven days I mean.- 


'X. C. 7. The firſt Thurſday in the Term. And take notice Mr. Firz-Harris, 
thatis the day appointed for your Trial. | 


Mr. Fitz-Harris. 1 deſire Liberty to ſee my Wife, and have a Solicitor in the 
mean time: 


L.C. FI will tell you, for that, Mr. Fitz-Harris, the Court would never deny 


any thing of that nature to any one in your Condition and Circumſtances ; bur . 


your Wife makes an ill uſe of the Liberty we granted her : And if ſhe do make 
an i! uſe of it, then the Court muſt reſtrain her, and hold their hands over her. 
If we were ſatisfied ſhe would uſe the Liberty lawfully, and not abuſe ir--— 


Mr. Firz-Harris. My Lord, I am ſure ſhe will uſe it lawfully hereafter, and 
make no ill uſe of ir. 


L.C.F. Look yon, upon her good uſage of it, if ſhe will fairly demean 
her ſelf, and nor abuſeit again, We are willing to rake off the laſt Rule, and ſhe 
ſhall have the fame Liberty ſhe had before that Rule. | | 


Mr. $9]. Gen. With this, if your Lordſhip pleaſe, we deſire there may be ſome 
other judge of her Pri:{-nce beſides her ſelf, and the Lieut. of the Tower be by. 


Mr. Fitz-Harris. My Lord, I deſire I may have a Solicitor ;. for he was never 
allowed to come and ſpeak to me, tho' I had a Rule for him. 


L.C. F. Look you, as to your Counſel now, which was the main Reaſon | 


why you prayed a Solicitor , we cannot allow you them any more ; for now 
We are come ro a matter of Fact only , and we cannot by the Rules of Law 
allow you Counſel. Therefore what need you have of a Solicitor, I cannot 
tell ; his buſineſs before, was to go from you to the Counſel, and from them to 
vou, which is ceaſed now.' Bur this, Mr. Attorny, if he have a defire to ſee 
Papers; and would ſend for any Papers that concern his Detence , ſo as they 
contain no new Treaſonable matters and -Contrivances , he ought ſire to have 
tem; and if he have Papers athis Houſe, or any where elſe, which he deſires 
ro make uſe of in his own Defence, being inſpected by the Lieutenant, to ſee 
fer there be no matter of evil contained in them , he may have one ro do that 
tor him without any danger. : 


Mr. Art.Gey. 1 do nor opppoſe it, My Lord; Bur I deſire thar all Caution 
may be uſed that can be; for this Solicitor of his is a Lawyer, and writes Tracts 
© LaW; but any thing material for his Defence Tam not againſt. 


7..C. f. Mr. Attorney, You need not fear any harm will be that ways; for 
& is not to ſpeak with him alone. 
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Mrs. Firz-Harris. Thope his Solicitor may come to him to take Inſtructions 
how to ſend for his Witneſſes ? | 


Mr. Jutt. Fenes. You can tell how to do that ſurely without a Solicitor ? 


L. C. 7. Juſt as the laſt Rule was, let there be another Rule made: For he 
mult have all juit advantages to enable him for his Defence. 


Mr. Ftz-Harris. T hope I ſhall have a Rule of Court to make my Witneſſes 
appear. | | | "4 


Mr. Juſt. Dolben. That you may have without Motion. 


L. C. Fj WewW giveyou "wy thing that wil enable you to make a fair De- 
fence. 


' Cl. of Cr. Heſhall have Subpznas for his Witneſſes. 
L. C.F. Then, Mr. Firz-Harrss, you muſt expect no other notice: You muſt 
take notice now, thar upon the firſt Thu7/day in the next Term, that you are to 


receive your Tral here. Take the Priſoner back. 


Mr. Att. Gen. In order to his Trial, I defire the Sheriff may init in the F Tree-. 
holders Book to the Clerk of the Crown, to ſtrike the Jury. 


L.C.f. Mr. Attorney, We will conſider of that, how far we can do thar, 
And the Courſe of the Court ſhall be obſerved. Bur doubt how we can. 


Mr. 4:torn. That is the practice in Trials at the Bar. 

L. C. F. In Civil Cauſes, but not in Criminal, that I know of. - 

Mr. Att. Gen. We have reaſon to defire it; becauſe we are afraid of ſome pra- 
Ctice in this Cauſe, and fear there may be ſome odd carriage :1 the return of 
them. | 


Mr. Fitz-Harris. May I not ſee my Wife before I gohence? 


LC. F. With all our hearts; She may go to you, and with you, Sir, if you 
pleaſe ; We will not hinder you of her company, fo ſhe carry her ſelf fairly. 


f 


Then the Lieutenant took back his Priſoner. 
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